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It has for some time been the settled law 
of Indiana that there can be recovery of 
damages where the basis of the action is 
mental anguish alone unaccompanied by 
bodily injury, the case in which the proposi- 
tion was laid down being an action against a 
telegraph company for failure to deliver a 
message. Reese v. Telegraph Co., 123 Ind. 
294. In so deciding the court adopted what 
is known as the Texas rale, which has been 
followed in Tennessee (by a divided court), 
Kentucky, North Carolina and Alabama, all 
of which cite as their sole authority the 
So Relle Case, 55 Tex. 308, which, according 
to the great concensus of opinion announced 
a rule contrary to the common law, and with- 
out statute or authority to sustain it. On 
the contrary the best considered cases, both 
in this country and England, hold that an 
action cannot be maintained for mental 
suffering unaccompanied by pbysical injury. 

The Appellate Court of Indiana has re- 
cently been presented with the same ques- 
tion, and after a vigorous review of the au- 
thorities do not hesitate to express the opin- 
ion that the law as heretofore laid down in 
that State is wrong. Western Union Tel. 
Co. v. Ferguson, 59 N. E. Rep. 416. They 
are of the opinion that the rule announced in 
Reese v. Telegraph Co., supra, should be 
changed, because it has no authority in 
statute or common law ; because it is a special 
rule and cannot be made general; because 
under it there can be no proof of damages, 
and no measure of damages; because it will 
work mischief and confusion, and because it 
denies to appellant in this case the equal pro- 
tection of the law for the reason that it is not 
enforced against any other persons or cor- 
porations in the State. The State, through 
its courts, protects the property of all other 
persons and corporations from demands 
arising from mental anguish not accompanied 
by physical injury. If they say the rule is 
enforced, appellant’s property will be taken 
from it by the State an sold to pay a claim 
which could not be enforced against any other 
corporation or individual under exactly the 


fore is in conflict with the fourteenth amend- 
ment of the constitution of the United States. 
Being convinced that the law is wrong the ap- 
pellate court undertakes to exercise its 
statutory authority to certify the cause to 
the supreme court, with its opinion as to the 
correct rule. in such cases, and the recom- 
mendation that the law be held as therein 
indicated. 


On this subject of damages for mental 
anguish, unaccompanied by pbysical in- 
juries, the Supreme Court of New Jersey, in- 
the case of Ward v. West Jersey & L. R. 
Co., has recently spoken, their conclusion 
being in line with with that of the Appellate 
Court of Indiana, above noted. - It is held 
by the New Jersey court that mere appre- 
hension of personal injuries, resulting in 
physical suffering, will not support an action 
for negligence where such injuries are not in 
fact received. It seems to be universally 
conceded, according to the New Jersey court, 
that mere fright, from which no subsequent 
physical suffering results, affords no ground 
for action; but, in cases where physical in- 
juries follow therefrom, the decisions are not 
harmonious. In their judgment, however, 
those cases which hold to the view that there 
can be no recovery for such injuries rest upon 
sound legal principles and should be fol- 
lowed. The courts of Maine, Pennsylvania, 
New York, and Massachusetts, as well as 
those of England, are prominent among the 
tribunals which hold to this view. In the 
case of Wyman v. Leavitt, 71 Me. 227, it 
was decided, on the trial of an action for 
negligence in blasting out a ledge of rock, 
whereby certain portions of the rock fell 
upon plaintiff’s building, that ‘‘the plaintiff’s 
mental anxiety in relation to his own per- 
sonal safety is not, in the absence of physi- 
cal injury, an element of damage.’’ In 
Ewing v. Railway Co., 147 Pa. St. 40, 23 
Atl. Rep. 340, 14 L. R. A. 666, it is said 
that a declaration which alleges that in a 
collision on defendants’ railroad the cars 
were thrown off the track and fell against 
the plaintiff's building, whereby the plaintiff 
was subjected to great fright, neryous ex- 
citement, and distress, by which her life was 
endangered, states no cause of action. In 





Mitchell v. Railway Co., 151.N. Y. 107, 45 


same facts and circumstances, and, there- ° 
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N. E. Rep. 354, 34 L. R. A. 781, it was held 
that the illness and subsequent miscarriage 
of a female plaintiff, caused by fright due to 
danger to which she had been subjected by 
the careless operation of a horse car of the 
defendant, afforded no ground of action, 
when ynaccompanied by personal injury. 
In Spade v. Railroad Co., 168 Mass. 287, 47 
N. E. Rep. 88, 38 L. R. A. 512, the cause 
of action set out in the declaration was that 
one of the employees of the defendant, in 
endeavoring to remove a person from the 
train, conducted ‘‘himself with such care- 
lessness, negligence, and with the use of 
such ‘unnecessary force, and created such 
disorder and disturbance,’’ that the plaintiff 
became frightened and was subjected toa 
severe nervous shock, ‘‘by which nervous 
shock she was physically prostrated, and 
suffered great mental and physical pain and 
anguish.’’ The case was decided against 
the plaintiff.on the ground that, ‘‘in an action 
to recover damages for an injury sustained 
through the negligence of another, there can 
be no recovery for a bodily injury caused by 
mere fright and mental disturbance.’’ In 
Commissioners v. Coultas, 13 App. Cas. 222, 
it was held by the English privy council that 
there could be no. recovery for physical and 
mental injuries occasioned by fright which 
resulted from the negligent act of the de- 
fendants’ gatekeeper in inviting the plaint- 
iffs to drive over a railroad crossing when it 
was dangerous to do so, whereby plaintiffs 
were almost run down by an approaching 
train, although an actual collision was 
avoided. 





In a recent Alabama case—Deegan v. 
Neville—the important question arose as to 
when a lessor is entitled to injunctive relief 
against trespassers. The supreme court of 
that State clearly and forcibly stated the 
rules and exceptions governing the issuance 
of .an injunction under such circumstances. 
‘*It is a universal rule,’’ says Justice Tyson 
in that case, ‘‘that an injunction will not be 
granted to restrain a trespasser merely be- 
cause heisa trespasser. The foundation for 
the exercise of the jurisdiction of a court of 
equity in the restraining of threatened tres- 
passers rests upon the inadequacy of legal 
remedies to compensate for probable injuries 
which may result if the commission of: the 











trespass is not restrained. This principle is 
stated by Mr. High, in his work on In- 
juactions (volume 1, § 697), in this 
language: ‘The jurisdiction may now, 
however, be regarded as well established, 
although it is still sparingly exercised, being 
confined to cases where, from the peculiar 
nature of the property affected by the tres- 
pass, or from its frequent repetition, the in- 
jury sustained cannot be remedied by an ac- 
tion for damages, and where it may there- 
fore. be properly termed irreparable. The 
foundation of the jurisdiction rests in the 
probability of irreparable injury, the inade- 
quacy of pecuniary compensation, and the 
prevention of a multiplicity of suits, and 
where facts are not shown to bring the case 
within these conditions the relief will be re- 
fused. Equity will not, therefore, enjoin a 
mere trespass to realty, as such, in the ab- 
sence of any element of irreparable injury.’ 
Whatis anirreparableinjury is often difficult 
to determine, but it must in all cases be de- 
termined by the particular facts shown in the 
case under consideration. It is said by 
Pearson, J., in Gause v. Perkins, 56 N. Car. 
179: ‘Theinjury must be of a peculiar na- 
ture, so that compensation in money cannot 
atone for it. Where, from its nature, it may 
be thus‘atoned for, if in the particular case 
the party be insolvent, and on that account 
unable to atone for it, it will be considered 
irreparable.’ 

‘*Mr. Freeman, in his note to the case cf 
Jerome v. Ross, 11 Am. Dec. 500, after re- 
viewing the cases involving the principles un- 
derlying the issuance of writs of injuncticn 
against trespassers, the basis of the jurisdic- 
tion, and showing the injury must be ir- 
reparable, says: ‘‘This definition is perhaps 
as accurate as any that can be framed.’ 
Continuing he says: -It is thus seen that 
the ultimate ground upon which equitable 
intervention in cases of trespass rests is the 
inadequacy of legal remedies for the injury, 
which is the broad foundation of all remedial 
jurisdiction in equity. * * * Aninjury 
resulting from trespass may be incapable of 
compensation in damages, from a variety of 
reasons: (1) It may be destructive of the 
very substance of the estate; (2) it may not 
be capable of estimation in terms of money ; 
(3) it may be so continuous and permanent 
that there is no instant of time when it can 
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be said to be complete, so that its extent may 
be computed ; (4) it may be vexatiously per- 
sisted in, in spite of repeated verdicts at 
law; (5) it may be committed by one who is 
wholly irresponsible, so thata verdict against 
him for damages would be entirely valueless ; 
(6) it may be committed against one who is 
legally incapacitated from a beneficial use of 
the remedy at law.’’’ 








NOTES OF IMPORTANT DECISIONS 


CARRIERS OF PASSENGERS — EJECTION — IN- 
TERCHANGEABLE MILEAGE TICKET—DECLARA- 
TION OF AGENT.—In Pittsburg, C.,C. & St. L. 
Ry. Co. v. Street, 59 N. E. Rep. 404, the Appel- 
late Court of Indiana consider some important 
question concerning the legal status of inter- 
changeable mileage tickets in the possession of a 
passenger, the following points being substan- 
tially the conclusions of the court: 

1. Where defendant railroad company was a 
member of a passenger association consisting of 
itself and several other railroad companies, and 
as such issued an interchangeable mileage ticket 
to plaintiff, to be used over the roads belong- 
ing to the association, defendant could not escape 
liability for plaintiff’s ejection because of his fail- 
ure to procure a passage ticket, which defend- 
ant’s agent was unable to furnish on plaintiff’s 
application, according to the contract, on the 
ground that defendant company was not a party 
to the contract, which was between plaintiff and 
the association, since the association in issuing a 
ticket was defendant’s agent, and defendant, be- 
ing a part of the association, was bound by its 
acts within the scope of its authority. 

2. Where a carrier issued an interchangeable 
mileage ticket, which required the holder to pro- 
cure an exchange ticket in order to entitle him to 
transportation under the mileage, which pro- 
vided that the mileage would not be accepted for 
transportation, though the procuring of such ex- 
change ticket was a condition precedent to the 
holder’s right to transportation, the fact that the 
holder applied therefor, and was refused because 
the agent’s supply of the same was exhausted, 
constituted a sufficient excuse for non-perform- 
ance of the condition by the holder, and entitled 
him to transportation on production and pre- 
sentation of bis mileage to the conductor and 
statement of the facts. 

3. Where a passenger had purchased and paid 
full fare for an interchangeable mileage ticket 
which required him to present the same and have 
it exchanged for transportation tickets issued by 
station agents, and on his application to an agent 
therefor he was refused because the agent’s sup- 
ply of exchange tickets was exhausted, the pas- 
senger was not required to pay full fare for a 
regular ticket, and sue the company for breach 
of contract, and recover the difference between 











the regular ticket or cash fare and the mileage 
ticket fare, but was entitled to transportation on 
his mileage, and, if ejected, to recover damages 
therefor; since, as between a passenger and a 
carrier, the law imposes a duty independent of 
contract, which, if the carrier does not perform, 
renders it liable in an action ez delicto. 

4. Where a carrier’s agent is authorized to sell 
tickets to passengers, statements by him as to 
the passengers’ rights thereunder are within the 
scope of his authority ; and hence, where a ticket 
agent informed the holder of an interchangeable 
mileage ticket requiring him to procure ex- 
change transportation tickets at stations that he 
could not furnish such tickets because his supply 
was exhausted, but that the passenger could 
ride on his mileage, such statement was binding 
on the carrier, and it was liable for damages 
caused by his ejection by its conductor on the lat- 
ter’s refusal to accept the mileage for transporta- 
tion. 





ALTERATION OF INSTRUMENT—ERASURE OF 
SIGNATURES—GUARANTORS.—In Kane v. Her- 
man, 85 N. W. Rep. 140, decided by the Supreme 
Court of Wisconsin, it appears that several stock- 
holders of an embarrassed corporation were 
liable in large amounts on its notes as guaran- 
tors, and in order to provide for the debts, so that 
their enforcement would not ruin the individuals 
as well asthe corporation, it was arranged that 
certain of the guarantors should assume certain 
debtsand be released from liability as to the others, 
but, as among themselves, the ultimate liability 
for the whole was to be borne equally. It was 
held that, as toa negotiable note liable to fall 
intotbe hands of an innocent purchaser, there 
was an fimplied assent by the other guarantors 
that the name ofa released guarantor might be 
erased from the note. The court said: 

‘*The appellant’s contention is that although 
he, in common with the other guarantors, con- 
sented to the release of defendant Cook from lia- 
bility upon the rote in suit, he did not consent to 
the physical erasure of Cook’s name therefrom, 
and that the promissory note and guaranty 
thereof, when offerred in evidence, presented 
upon its face a material alteration, and could not 
properly have been received, nor could it serve 
as a basis of recovery in action predicated 
thereon. There is no substantial controversy 
that allthe parties did agree that Mr. Cook 
should be released upon this note and guaranty. 
That is evidenced by oral*testimony as to the 
verbal agreements and by the recitation in writ- 
ing of the existence of such an agreement. The 
situation disclosed was that of several individ- 
uals undertaking, each separately, to finance and 
provide for a considerable volume of indebted- 
ness in the midst ofthe panic period in July, 
1893, at atime when the presence of ostensible 
liability, or liability for which one might be re- 
quired to respond, although he had. a per- 
fectly good claim on others for reimbursement, 











264 


‘CENTRAL LAW JOURNAL. 





No. 14 








might be avery serious obstacle to his plans for 
carrying and providing for that which he in fact 
ought topay. So that the extinction of Cook’s 
ostensible liability must have been well under- 
stood tobe very material to him by all of the 
parties to that negotiation, including the appel- 
lant. Again, the idea involved in the release was 
not extinguishment as among themselves of so 
much of Mr. Cook’s share of the liabilities which 
all had assumed for the corporation, because the 
parties, ex industria, entered into a stipulation 
as to how they would divide among themselves 
all such liability as fell upon them respectively. 
The expression ‘release’ must, therefore, have 
been used by the parties with reference to 
the particular instrument, and must have in- 
tended release of the specific liability to the 
creditor, in order to accomplish the purposes 
which they all had in mind. How did they in- 
tend that such result be attained? Itappears, 
and was, of course, known to all parties, that the 
instrument held by Kane, and guaranteed by 
the several defendants, was a negotiable promis- 
sory note, still having some three months to run. 
It ,was, therefore, liable on any day to reach the 
hands of an innocent holder for value, who would 
have the right to enforce it according to the very 
words thereof, regardless of any agreement either 
among the guarantors, or between the [guaran- 
tors and the creditor, Mr. Kane. There was, 
therefore, no possible way to accomplish the 
purpose, and to release Mr. Cook from the peril 
of being called onto pay that note, except by 
alteration of the instrument itself, either by 
striking his name from the list of guarantors or 
by some other alteration which should declare 
his non-liability. It is, therefore, an irresistible 
conclusion, from the agreement which the par- 
ties confessedly made for the release of Mr. 
Cook from this note, that they contemplated and 
authorized such acts as would effectuate that re- 
lease; and, although there is conflict of evidence 
as to whether the physical erasure of Cook’s 
name was expressly assented to, we are con- 
strained to hold that assent thereto was given by 
implication from the other terms of that agree- 
ment. Ofcourse, asaresult of this view, the 
paper, when offered in evidence with the expla- 
nation, though altered, was shown to have been 
altered by the consent of the appellant, and was 
admissible in evidence, and such alteration had 
no effect to discharge him from liability thereon. 
The trial court, therefore, was right in directing 
averdict for the plaintiffas against this ap- 


pellant.’’ 





WILLS—ATTEMPT TO DISINHERIT HEIR WITH- 
OUT DEVISING PROPERTY TO OTHERS.—In Todd 
v. Gentry, recently decided by the Court of Ap- 
peals of Kentucky, it was held that a will be- 
queathing $2 in gold to the father of testator, his 
only heir, with the direction that there be in- 
scribed on it by some jeweler that it was the 
father’s interest in testator’s estate, and then de- 





vising specific property to testator’s sister, did 
not disinherit the father as to property not men- 
tioned in the will, as a man can disinherit his 
heir only by giving his estate to someone else. 
The court said in part: 

‘In 29 Am. & Eng. Enc. Law, p. 510, it is said: 
‘Interests undisposed of in realty and personalty 
pass to the heir at law or next of kin, as the case 
may be, who can only be excluded by express 
words, or by plain and necessary implication. 
Directions excluding them from any share in the 
testator’s property will, as a general rule, be 
taken to have been inserted only for the purpose 
of the dispositions made by the will, and will 
not exclude them from taking property undis- 
posed of.’ These conclusions are supported by 
agreat many authorities. In Boisseau v. Ald- 
ridge, 5 Leigh, 222,27 Am. Dec. 590, the follow- 
ing paper had been duly probated as the will of 
the testator: ‘Not having made any will so as 
to dispose of my property, and two of my sisters 
marrying contrary to my wish, should I not 
make one I wish this instrument to prevent 
either of their husbands from baving one cent of 
my estate—say the husbands of my two sisters, 
Martha Aldridge and Dorothy Aldridge—nor 
either of them to have one cent, unless they 
should survive their husbands. In that. case I 
leave them, to be paid out of the collection of 
any of my money, $500 each. Given under my 
hand and seal this 27th August, 1829.’ The tes- 
tator left a considerable estate and several broth- 
ers and sisters. The two sisters named in the 
will sued for their share of the estate, and it was 
held that they were entitledtoit. Judge Brooke 
said: ‘To give to a testator the power to disin- 
herit his heirs whom the law has appointed to 
take the estate, unless he devises it to some other 
person, would be, in effect, to give him authority 
to repeal the statutes of descent and distribution. 
That a testator may disinherit his heirs by giving 
his estate to somebody else cannot be doubted; 
but if, in every caze in which he intends to ex- 
clude his heirs from the inheritance, it is to be 
implied from that alone that he devises his estate 
to those who (some of his heirs, being excluded) 
would take the inheritance, the principle that to 
disinherit his heirs he must devise his estate to 
somebody else would be of no consequence, be- 
cause every exclusion of his heirs would be a de- 
vise to somebody else.’ In this case Judge 
Tucker dissented, and one of the judges who 
concurred in the judgment in some measure 
rested his opinion on the peculiar language of 
the instrument. 

‘sBut in the subsequent case of Coffman v. Coff- 
man, 85 Va. 459, 85. E: Rep. 672, 2 L. R. A. 848, 
the entire court adopted the view of Judge 
Brooke. The will in that case was in these 
words: ‘I, Hiram Coffman, of Rockingham 
County, State of Virginia, do make and ordain 
this to be my last will and testament, hereby re- 
voking all other wills heretofore made by me. 
It is my will that my son, William H. Coffman 
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be excluded from all of my estate at my death, 
and have no heirship in the same, he having be- 
‘come the heir to his mother’s interest in her 
father’s estate; and I, his guardian, having paid 
him, and am now about to make a final settle- 
ment with him, which will make as much to him, 
and probably more, than my estate will pay to 
each of my other legal heirs. In witness of this, 
being my last will and testament, I hereunto set 
my band and annex my seal, this 10th day of 
March, 1877.’ The courtsaid: 
is certainly in the form of a will, and was de- 
clared by the decedent to be his will, and it ex- 
cludes his son William, the appellant here, as 
plainly as the intention could be expressed. But 
is it in substance a will? Does it dispose of any- 
thing? The circuit court held that by implica- 
tionit does. But is such a conclusion a neces- 
sary implication from the words used? Can the 
words be said to have no other significance? 
Taken together, do they clearly satisfy the mind, 
leaving no room to doubt that the.decedent meant 
to dispose of his estate? We think not. On the 
contrary, fairly construed, the instrument simply 
revokes all other wills theretofore made by the 
decedent, and excludes the appellant, giving the 
reason therefor. That is all; and to hold that it 
amounts to anything more would render futile 
the principle that a man can disinherit his heirs 
only by giving his estate to somebody else, and 
by carrying too far the doctrine of devises by 
implication would, by judicial construction, 
make a will for the decedent that he has not 
made for himself.’ 

‘‘In Denn v. Gaskin, Cowp. 657, Lord Mansfield 
said: ‘Though the intention to disinherit the 
heir be ever so apparent, he must, of course, in- 
herit, unless the estate is given to somebody 
else; and the reason is that the law provides how 
a man’s estate at his death shall go, unless he by 
his will plainly directs that it shall be disposed 
of differently.’ This seems to be the well settled 
common-law rule. See cases cited in note to 
Coffman v. Coffman (Va.), 2 L. R. A. 848, 88. 
E. Rep. 672; Blackman v. Gordon, 44 Am. Dec. 
241.” 








DISPOSAL AND TREATMENT OF PER- 
SONS ACCUSED OF CRIME. 


A very considerable portion of American 
criminal law consists of provisions designed 
to secure to every person charged with crime 
the utmost justice and fair treatment. The 
accused is not only entitled to a fair and im- 
partial trial, but all the procedings prelim- 
inary and incident to the trial are so reg- 
ulated as to guard against all possible 
injustice, oppression and needless hardship. 
The underlying doctrine which shapes and 
controls the entire system of procedure is 


that of the presumption of innocence. 


‘Now, this paper . 





This 
presumption starts with the accusation and 
continues until the actual rendition of the 
verdict. The object of the arrest and de- 
tention of the accused is merely to secure 
his forthcoming to answer the alleged or sus- 
pected crime. No unnecessary or excessive 
force or violence must be resorted to in ef- 
fecting the arrest.? After the arrest has 
been effected, the prisoner must, in the or- 
dinary course of proceedings, without unrea- 
sonable or unnecessary delay, be brought be- 
fore a magistrate for examination.*? Any 
unreasonable detention is a false imprison- 
ment.* The prisoner, under the common 
law, must ordinarily be brought before a - 
magistrate in the county in which he was ar- 
rested, though the charge be of an offense 
in another county. In such case he is com- 
mitted to the jailof the county in which 
taken, to be removed by habeas corpus to the 
county in which the offense was committed.® 
Modern statutes generally dispense with the 
necessity of the writ in such cases.6 The 
right to search, handcuff, or place in a cell a 
prisoner merely accused of crime, exists only. 
in cases of reasonable necessity, not asa 
matter of course.’ The officer is authorized 
and bound to take all reasonably requisite 
measures for preventing the escape of his 
prisoner, and is the judge of the necessity of 
handcuffing or otherwise restraining the pris- 
oner. If, however, he acts wantonly or ma- 
liciously in using unnecessary restraints or 
violence, he is liable to a prosecution for as- 
sault as well as to an action for damages by 
the accused.® Goods and effects, particu- 
larly money, must not be taken away from a 
prisoner,’ unless forming part of the proof, 


1 United States v. Reder, 69 Fed. Rep. 965, 969; Peo- 
ple v. McNamara, 94 Cal. 509, 514. 

2 State v. Anderson, 1 Hill (S. Car.), 827; Bowman 
v. Commonwealth, 96 Ky. 8. 

3 Wright v. Court, 4 B. & C, 596; State v. Freeman, 
86 N. Car. 683; Twilley v. Perkins, 77 Md. 252; Kirk 


v. Garrett, 84 Jb. 383. 


4 Kirk v. Garrett, 84 Md. 383. 

51 Hale, 580. 

6 Blake v. Burke, 42 Md. 45. 

T Wright v. Court, 4 B. & C. 596. 

8 Leigh v. Cole, 6 Cox C. C. 329; State v. Staleup, 2 
Ired. (N. Car.) L. 50; State v. Freeman, 86 N. Car. 
683; Firestone v. Rice, 71 Mich. 377. 

9 Reg. v. Bass, 2 C. & K. 882; Reg. v. McKay, 3 
Crawf. & D. 205; Rex v. Jones, 6C. & P. 343; 
Rex v. O’Donnell, 7 Jb. 188; Rex v. Kinsey, Jb. 447; 
Commercial Bank v. McLeod, 65 Iowa, 665. 








266 CENTRAL LAW JOURNAL. No. 14 


——e 








or otherwise connected with the charge 
against him.’’ If money or any other thing 
is improperly taken from one under arrest by 
any official, the court having jurisdiction to 
try the offense may compel return.” In any 
event, the officer must, after the trial is over, 
return things taken from the accused.” No 
portion of money taken from a prisoner can 
be appropriated for costs or expenses,” nor 
can it be attached or garnished in the hands 
of the officer. An official who corruptly 
retains money or effects found upon a pris- 
oner is guilty of malfeasance in office.” Un- 
less the arrest is made after presentment or 
information, the accused is entitled to a pre- 
liminary hearing before a magistrate. Upon 
such hearing evidence for the defense as 
well as the prosecution should be consid- 
ered,’® and, unless a prima facie case is 
made out against the accused by the testi- 
mony of witnesses entitled toa reasonable 
degree of credit, the magistrate should let 
him go free. If there is probable cause of 
guilt, the prisoner is ordinarily entitled to be 
released on bail. If the prisoner is commit- 
ted for trial, he must, while in prison, be 
used with the utmost humanity and should 
not be subjected to needless restraint or any 
other hardships than such as are absolutely 
requisite for the purpose of confinement 
only..7 The conduct of jailers is jealously 
watched. If a prisoner under their care 
dies they must notify the coroner, who must 
hold an_ inquisition; and death resulting 
from duress of imprisonment is punished as 
felonious homicide.’® Even after the ac- 
cused has been duly committed for trial, 
courts may yet on habeas corpus inquire into 
the question of probable cause of guilt and 
order a release, if there appears to be no 
sufficient prima facie case against the party! 


10Rex vy. Burgess, 7 C. & P. 488; Dillon v. 
O’Brien, 16 Cox C. C. 245; Spalding v. Preston, 21 
Vt. 9. 

ll Reg. v. Bass, 2 C. & K. 882; Rex v. Barnett, 3 C. 
& P. 600; Rex v. Kinsey, Jb. 447; Ex parte Craig, 
Fed. Cas. No. 3,321; Rickers v. Simcox, 1 Utah, 33. 

12 Thatcher v. Weeks, 79 Me. 547. 

13 Reg. v. Bass, 2 C. & K. 882. 

14 Hill v. Hatch, 99 Tenn. 39; Husband v. Garner, 
115 Mich. 222. 

15 Hiss v. State, 24 Md. 556. 
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K. 845; United States v. White, Fed. Cas. No. 16,686. 

174 Bl. Comm. 299. 
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(but not after indictment found™). The 
proper place of detention in all cases of com- 
mitment for trial, in the absence of statutory 
provision to the contrary, is the common 
jail,” and the custody of prisoners must not 
be shifted or changed by officers or prison 
keepers.” Under statute 3 H. 7, ch.3,% which 
has the force of common law, the names of 
all prisoners committed for trial must be 
certified by the prison keeper to the court 
having criminal jurisdiction, in order that 
every case may be duly brought to trial. 
Except in capital cases the accused should, 
until tae time of actual trial, be allowed to re- 
main at liberty, upon giving sufficient bail. 
The ordinary rule is, that bail may be given 
at any time before conviction ;* and under 
special circumstances courts have admitted 
to bail even after conviction.* Bail may be 
taken by the courts even in capital cases.** 
Committing magistrates may admit to bail 
in all cases not capital. The accused is also 
entitled to be brought up by habeas corpus, 
in order to be admitted to bail.” Willfully 
to refuse or deny bail in case of a bailable 
offense is a misdemeanor,” and the requiring 
of excessive bail is expressly prohibited by 
provisions of the federal” and various State 
constitutions. 

A most important safeguard of the accused 
is contained in the provision against self- 
crimination. The fault of the accused must 
not be wrung out of himself by resort to any 
inquisitorial proceedings. Accordingly, a 
confession of guilt extorted from the accused 
through any sort of duress or violence is in- 
Fed. Cas. No. 7,259 (1st case); Ev parte Maulsby, 13 
Md. 625, 637; People v. Tompkins, 1 Park. Cr. Rep. 
224. 

20 People v. McLeod, 1 Hill, 378, 25 Wend. 483, 568; 
People v. Ruloff, 5 Park. Cr. Rep. 77. Cf. In re 
Hacker, 73 Fed. Rep. 464. 

21 Sanchar’s Case, 9 Rep. 117, 119; Seavage v. 
Tatecham, Cro. Eliz. 829. 

22 Bac. Abr. Commitment, C. 

28 Alexander Brit. St. 263. 

244 BI. Comm. 299. 

% State v. Satterwhite, 27S. Car. 536, 589; Davis v. 
State, 6 How. (Miss.) 399; Ex parte Dyson, 25 Miss. 
856; Corbett v. State, 24 Ga. 391; State v. Levy, 24 
Minn. 362, 368; State v. Vaughan, 71 Conn. 457; Ford 
v. State, 42 Neb. 418. 

% Inre Barronet,1E. & B.1; State v. McNab, 20 
N. H. 160. 
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28 4 Bl. Comm. 298, 
29 Amend. 8. 
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admissible in evidence.** Such methods as 
putting a prisoner ina dark cell (‘‘sweat- 
box’’) or the like, in order to extort an ad- 
mission or acknowledgment of guilt, are ab- 
solutely prohibited.” The prisoner must not 
even be questioned by the officer having 
him under arrest, without being cautioned 
against criminating himself. The officer must 
neither coerce nor entrap his prisoner into 
confessing.” The accused must not, more- 
over, be coerced into indirectly furnishing 
evidence against himself. He cannot be com- 
pelled to submit to a personal examination,™ 
nor to experiments or tests which may aid 
in establishing his guilt. Ifthe charge is 
of a crime amounting to the degree of felony, 
the accused must, upon being indicted, be 
arraigned, i. ¢., brought into open court 
and required to plead. Here, again, the 
humanity of the law is manifest in various 
requirements. Unless there be evident 
danger of an escape, the accused must be 
brought to the bar of the court without irons 
or any manner of shackles or bonds.* If he 
is a foreigner,” or deaf and dump,* the pro- 
ceedings must be interpreted tohim. Under 
modern practice, if the accused willfully 
stands mute and refuses to speak. he is not 
punished, but the court directs the plea of not 
guilty to be entered. Even if the accused 
pleads guilty, the court is always at liberty 
to disregard this plea.” The plea of guilty 
is always to be received with caution, and in 
all grave or doubtful cases the proper course 
is to direct the pleaof not guilty to be en- 
tered instead.“ In some States, statutes 
require the court to examine the accused be- 
fore the plea is received." 

An important safeguard against injustice 


616; Counselman v. Hitchcock, 142 7b. 547; Lees v. 
United States, 150 7b. 476; Bram v. United States, 168 
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39 State v. Genz, 57 N. J. L. 459. 

# Commonwealth vy. Battis, 1 Mass. 95. 
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and oppression is to be found in the right of 
the accused to a speedy trial, without un- 
necessary or vexatious delay.” This right 
is expressly guaranteed by provisions of the 
federal® and various State constitutions. It 
is made more effective in some States by 
statutes providing for the release or dis- 
charge of the accused, if not brought to trial 
within a specified time. Another important 
right of the accused is that to the assistance 
of counsel.“ If he is unable to employ 
counsel, the court may appoint or assign 
counsel to defend, him. The right to have 
counsel implies the right to have the assist- 
ance of counsel, not only at the trial, but 
any time prior thereto, and to private inter- 
views with counsel. Under federal and 
various State statutes, construed as being 
mandatory,* the accused is also entitled, in 
time to prepare for his defense, to have fur- 
nished him a copy of the indictment and, in 
grave cases, a list of the government wit- 
nesses and acopy of the panel, or list of 
trial jurors. Compulsory process for wit- 
nesses is secured to the accused by constitu- 
tional provisions,“ and the right thus secured 
is carefully guarded against restriction by 
rules or directions of the courts.” The trial 
must be public. The courts may adopt 
reasonable regulations as to the admission 
of,"' but may not exclude, the general pub- 
lic.? Under special circumstances, orders 
excluding all persons not connected with the 
case have been upheld on appeal. When 
the actual trial has begun, the accused, even 
though he has given bail, is in the custody 


42 United States v. Fox, 3 Mont. 612; Nixon v. State, 
2 Sm. & M. (Miss.) 497; State v. Thompson, 32 Minn. 
144. 
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of the law,™ the sheriff being ordinarily the 
officer having charge of him.” He should 
be free from manacles or shackles, or any 
other similar ‘restraint, unless there be 
‘danger of his escape or of his doing harm.* 
The usual place for the accused, at least in 
capital cases, is in the dock, or prisoner’s 
bar.” The trial court has the right to keep 
him, at all times, within sight, and to de- 
termine how and where he shall be placed.*® 
Compelling the accused to stand up, in order 
to be identified, has been held to be within 
the power of the trial court, and not in vio- 
lation of the guaranty against self-crimina- 
tion.” The accused is entitled to be present 
at every stage of the proceedings after in- 
dictment,” including the arguments, or sum- 
ming up,” and a discharging of the jury® 
(but this requirement does not obtain as to 
matters merely preliminary, incident, or sub- 
sequent to the trial, ¢. g., demurrers or mo- 
tions®). It has, however, been held that if 
the defendant, being on bail and present at 
the commencement of the trial, afterwards 
voluntarily departs. without leave, the ver- 
dict may be taken in his absence.“ A de- 
fendant who improperly absents himself may 
at any time be recaptured,® and no defend- 
ant, while improperly at large, can prosecute 
any motion or application before any court.® 
If a person charged with the commission of 
crime becomes insane, no further steps can 
be taken in the prosecution against him. H-~ 


54 Price v. State, 36 Miss. 531; Hodges v. State, 8 
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Reasby, 100 Iowa, 225. 

6 Lewis v. United States. 146 U. S. 370. 

61 Tiller v. State, 96 Ga. 230. 
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monwealth v. Costello, 121 Mass. 371; State v. Clark, 
32 La. Ann. 558; State v. Duncan, 7 Wash. 386; State 
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437; Davis v. State, 51 Jb. 801, 357-60. 

64 Falk v. United States, 15 App. D. C. 446; Com- 
monwealth v. McCarthy, 163 Mass. 458. 

6 Leonard v. Rodda, 5 App. D. C. 256; Jn re Lan- 
dreth, 55 Kan. 147. 

Allen v. Georgia, 166 U. S. 138. 


cannot be arraigned or tried; if he becomes 
insane after verdict, judgment cannot be 
rendered against him ; if after judgment, ex- 
ecution is stayed.” The same provision ob- 
tains, if in consequence of any defect, 
whéther mental or physical, the accused is 
unable to understand the nature and inci- 
dents of the trial, as, e. g., being born deaf 
and dumb and not having been trained,® or 
being so drunk as to be unable to act ad- 
visedly. In such cases a jury may be sworn 
to inquire into the mental state of the 
party,” or the matter may be inquired into 
by the judge.” 

The requirements of law designed to secure 
the utmost fairness and impartiality during 
the actual progress of the trial are numerous 
and stringent. Under the procedure almost 
universally prevailing in the American courts, 
bills of exceptions are allowed in all crim- 
inal cases. Exceptions can be taken to the 
court’s action, or want of action, upon any 
proceeding during the progress of the trial 
from its commencement to its conclusion.” 
The reports, both State and federal, abound 
in cases in which convictions were set aside 
because some action of the lower court was 
held to defeat the right of the accused toa 
fair trial. One of the grounds upon which 
reversals have been based is that of abuse of 
argument by prosecuting attorneys. Preju- 
dicial and unwarranted statements and argu- 
ment,” such as statements of or comments 
upon matter not in evidence or excluded by 
the court; exaggerated, inflammatory, or 
abusive statements, remarks or appeals ;* 
averments of the belief of the prosecuting 
attorney in the defendant’s guilt,” are 
deemed to violate the right cf the accused to 
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a fair trial and ordinarily avoid a verdict 
of guilty. If an improper remark, made 
in the heat of argument, is promptly checked 
or withdrawn, a verdict of guilty may be 
allowed to stand ;” but ordinarily it is not 
sufficient, that after having been permitted 
to listen to improper statements, the jury are 
afterwards instructed or warned to disregard 
them.** An impression once made upon the 
mind cannot be effaced at will, and the very 
reference to the matter by the judge may, 
in direct opposition to its design, reinforce 
the remarks by again calling attention to 
them. This observation applies with pecu- 
liar force in cases of comment upon the fail- 
ure of the accused to testify, when a statute 
provides against any inference from such 
failure.” The only safe rule in such cases 
of inexcusable misconduct on the part of the 
government’s representative is to set aside a 
conviction.” A still more flagrant violation 
of the right of the accused to a fair trial oc- 
curs if a presiding judge, in his charge to 
the jury, uses language calculated to preju- 
dice the minds of the jurors against the ac- 
cused.*' The court has no power under any 
state of evidence to direct a conviction. In 
general, any prejudicial remarks of the 
court are treated as reversible error. Noth- 
ing must be said or done by the court which 
amounts to coercion of the jury or tends to 
influence a conviction. In one instance, 
where the jurors, having at first announced 
their inability to agree, were sent back with 
the direction ‘‘that each should try to:be 
persuaded, instead of trying to persuade his 
fellows,’’ this was held to be reversible er- 
ror, because the direction tended to convey 


77 Dunlop v. United States, 165 U. S. 486. 

78 Tucker v. Henniker, 41 N. H. 317; B. & O. R. R. 
v. Boyd, 62 Md. 32; Mitchum v. State, 11 Ga. 615; 
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State, 72 Miss. 1008; State v. Williams, 11S. Dak. 64. 

80 State v. Williams, 11 S. Dak. 64. 
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82 United States v. Taylor, 11 Fed. Rep. 470; State 
v. Riley, 113 N. Car. 648; Terr v. McKee, 5 N. Mex. 
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83 State v. Philpot, 97 Iowa, 364; Feinberg vy. Peo. 
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23 Mont. 540. 





the impression that the verdict need not 
be the result of each juror’s own convic- 
tions. The fate of every person accused 
of crime is practically in the hands of the 
jury. While it is the duty of the jury to 
receive the law from the court and apply it 
as thus given, yet, by a general verdict which 
they are always at liberty to find,® they of 
necessity determine both law and fact as 
compounded in the issue thus submitted to 
them. A jury cannot, in a criminal case be 
required to answer special questions or in- 
terrogatories.*” They are not obliged to 
give reasons for the conclusions they reach.® 
An acquittal is final, as neither writ of error 
nor appeal lies on behalf of the government. 
The government can never obtain a new 
trial. If an offense is divided into degrees, 
as in the case of homicide, the jury are the 
judges of the degree which they shall find,” 
and an erroneous finding of a lesser degree 
than that required by the proof cannot be 
interfered with.” In Maryland, the jury are 
by express provision of the constitution” de- 
clared judges of law as well as of fact, and 
it is there held that the court may, in its dis- 
cretion, give advisory instructions, but these, 
if wrong and prejudicial, constitute error.* 

The procedure in relation to appeals and 
writs of error is greatly simplified by stat- 
utes in nearly all the States. In addition to 
this remedy, it always lies within the power 
of the court to grant a convicted defendant 
a new trial; and in criminal, especially cap- 
ital cases, the ordinary strictness as to dis- 
turbing verdicts is relaxed.“ While the 
granting of a new trial is always discretion- 
ary with the court, yet the defendant is en- 
titled to have his application therefor passed 


8 People v. Engle, 118 Mich. 287. 

861 Chitty, Cr. L. 687. 
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upon,” and material evidence presented by 


him received.” Trial courts may always, at 
their discretion, suepend or reprieve sen- 
tence,” especially in capital cases.*° Even 
after conviction and sentence, during the 
term at which rendered, the judgment is un- 
der the control of the court and subject to 
modification.” Still further, if, at any time, 
it appears that gress injustice has been done 
to the accused, as in cases where innovent 
persons pleaded guilty under duress, through 
fear of mob violence, though the time for ap- 
peal or for application to the discretionary 
power of the'court to strike out judgment bas 
long passed, the court may yet, upon a pro- 
ceeding by motion or petition in analogy to 
the old proceeding by writ of error coram no- 
bis, inquire into the facts and revoke or annul 
the judgment thus unjustly rendered.'” Un- 
der such a system as above outlined it is 
difficult for an innocent person ever to be- 
come the victim of a false accusation, or for a 
guilty person to be subjected to any hardship 
or suffering beyond that demanded by the 
exigencies of the situation created by him. 
Lewis HocHHEIMER. 
Baltimore, Md. 
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BILLS AND NOTES—NOTES—SIGNATURE—DE 
SCRIPTIO PERSON.“2—PAROL PROOF. 
SECOND NATIONAL BANK OF AKRON v. MID- 
LAND STEEL COMPANY. 





Supreme Court of Indiana, Dec. 13, 1900. 

A note was signed, “RJ B., President,”’ and above 
the note, on the paper on which the note was written, 
appeared the name of acorporation. Held, that the 
presumption that the note was the individual obliga 
tion of the signer was not conclusive, but it could be 
shown by parol that it was the contract of the cor- 
poration. 


Dow inG, C.J.: This case was transferred to 


tmsoourt by the order ofthe appellate court. 
The appellant and indorsee, sued the appellee 








upon a promissory note, of which the following 
isacopy: ‘Midland Steel Company. Muncie, 
Ind., April 13, 1896. Three months after date 
we promise to pay to the order of the Muncie 
Land Company two thousand dollars, value re- 
ceived, negotiable and payable, without defalca- 
tion or discount, at Union National Bank, {Pitts- 
burg, Pa., with interest at 6 per cent. per an- 
num. $2,000. R. J. Beatty, President.’’ The com- 
plaint was in seven paragraphs. The first al- 
leged, in general terms, that the appellee exe- 
cuted thenote sued on. The second averred that 
the appellee executed the said note through one 
R. J. Beatty, who was at the time the president, 
general agent, and general manager of the ap- 
pellee, and who, in executing the note, acted by 
appellee’s authority, and on its behalf, as such 
president, etc., and not personally; that the sole 
consideration ef said note was adebt of two 
thousand dollars then due from, and owing by, 
the appellee alone to the Muncie Land Com- 
pany, which indorsed said note to the appellant. 
The third paragraph charged that the appellee 
executed said note by the name of R. J. Beatty, 
president. The fourth paragraph stated that the 
appellee had adopted and used as its name in the 
execution of negotiable promissory notes, etc., 
the name of R. J. Beatty, president, and by that 
name executed the note mentioned in the com- 
plaint. The allegation of the fifth paragraph was 
that the appellee executed the note under 
the name of R. J. Beatty, president, 
and that the note, so executed, was received and 
accepted by the appellant as the note of the ap- 
pellee. The sixth paragraph is the same as the 
fifth, with the ‘additional averments, however, 
that the note was executed fora debt due and 
owing from the appellee tothe Muncie Land 
Company, and for no other consideration; that 
said note was executed by the appellee through 
one R. J. Beatty, who was at the time the presi- 
dent, general agent, and general manager of the 
appellee, who acted by authority of the appellee, 
on its behalf,'as its president. etc., and not person- 
ally; and that, when the Muncie Land Company 
indorsed and delivered said note to appellant, it 
notified appellant that said note was the note of 
the appellee, executed under the nameof R. J. 
Beatty, president, and that appellant received itas 
such note of the appellee, and not otherwise. The 
seventh paragraph avers thatonthe day of the 
execution of the note sued on, and long prior 
thereto, the appellee had adopted and used inthe 
execution of its notes, drafts, etc., the name of R. 
J. Beatty; that on said day the appellee, by the 
description of “‘R. J. Beatty, President,’ exe- 
cuted to the Muncie Land Company the said note, 
whereby it (the said appellee) promised to pay 
to said land company three months thereafter, 
$2,000, with interest, etc., and that the Muncie 
Land Company received and accepted the same 
as the note of the appellee, and of no other per- 
son; that said note was given and executed fora 
debt of $2,000, owing from the appellee to the 
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Muncie Land Company, and for no other con- 
sideration; that the said note was executed by 
the appellee through one R. J. Beatty, who was 
the president, general agent, and general man- 
ager of the appellee, and who acted by the au- 
thority of the appellee, and on its behalf, in exe- 
euting said note, as such president, agent, etc., 
and not personally or in any other capacity; that 
said Beatty intended to execute said note in such 
manner that it would be the note and obligation 
of the Midland Steel Company and of no other 
person; that said Muncie Land Company ac- 
cepted said note in the belief that it was the 
note and obligation of the appellee, and not the 
note of any other person, and that, if said note 
is not the note of the said corporation, such fact is 
due to the mutual mistake of the said R. J. Beatty 
and said Muncie Land Company; that the ap- 
pellant accepted said note at the time it was in- 
dorsed to said appellant as the note and obliga- 
tion of the appellee, and not otherwise; and that 
said note should, if found defective, be reformed 
soas to express the true intent of the parties. 
Each paragraph aversthe indorsement of the 
note by the Muncie Land Company to the appel- 
lant. Itis also alleged that by the law of the 
State of Pennsylvania, where the said note is 
payable, itis negotiable as bills of exchange 
are negotiable, and that no grace is allowed. A 
copy of the noteis properly made an exhibit. 


Prayer for judgment, the reformation of the in- 


strument sued on,and all other proper relief. 
Demurrers to the several paragraphs of the com- 
plaint were sustained, and, the appellant, refus- 
ing to plead further, judgment was rendered for 
appellee. The rulings on the demurrers are 
assigned for error. 

Must the instrument setoutin the complaint 
be conclusively presumed the persona! obligation 
of R. J. Beatty, whose name is subscribed to it, 
or, under proper averments, may it be shown by 
parol evidence to be the contract of the appellee, 
the Midland Steel Company? It is irregular 
inform, and ambiguous in its terms. The name 
of the Midland Steel Company is not subscribed 
to it, neither does thename of that corporation 
appear in the body of the contract. The instru- 
ment read, ‘“** * * wepromise to pay,” etc., 
but the plural pronoun ‘‘we,”’ in the first person, 
cannot properly be used by a corporation. The 
name of the company appears on instrument 
above the line on which are written the place 
and date of execution. The signature to the in- 
strument is, **R. J. Beatty, President.”’ It is not 
stated of what corporation Mr. Beatty is president, 
or on whose behal,for as whose agent. he signs the 
paper. The words, ‘‘we promise to pay,” are not 
grammatically correct, it it is understood that 
Beatty is the sole promisor. Men do not usually 
describe themselves as president, secretary, 
treasurer, trustee, or agent, when signing their 
personal contracts by which they intend to bind 
themselves as individuals. If negotiable paper 
executed in this manner may be shown by proof 





of extrinsic circumstances to be the contract of a 
corporation, or of any unnamed principal, then 
it may be suggested that an indorsee of such in- 
strument might be left in doubt as to the identity 
of his debtor. On the other hand, it muy be said 
that if the description of the person signing the 
paper must be disregarded, and if the instrument 
is to be conclusively ‘presumed the contract of the 
person whose name is subscribed to it, then, in 
many cases, the person so signing would find 
himeelf personally liable for the debt of another; 
while the holder of the instrament might dis- 
cover in an action upon it that instead of having, 
as he supposed, the obligation ofa solvent cor- 
poration or person, he held only the personal 
note of an irresponsible officer or agent of such 
corporation or person. In the usual] course of 
business in this country, the addition of a title 
or description of any kind is not customary—in- 
deed, it may be said that such addition or de- 
scription fis never appended—when menjsign their 
names to contracts by which they intend to bind 
themselves in their own proper persons, and not 
as the representative of another. Again, it isto 
be observed that such additions and descriptions 
as ‘President,’ ‘‘Seeretary,’’ ‘Preasurer,” 
‘“Trustee,’’ “Agent,” and the like plainly import 
a relation to some other person, asa principal, 
distinct from the person subscribing the instru- 
ment. Besides, the appearance of such descrip- 
tion of the party signing the instrument is suffi- 
cient, in fact, to apprise the other party that the 
person 60 signing his name and describing him- 
self is not the principal) in the transaction, but 
that another, disclosed or undisclosed, is the 
real party in interest; or, at least, such addition or 
description is sufficient. in fact, to put the other 
party upon inquiry, both as to the identity of the 
real principal and the authority of the agent to 
bind him. We do not mean to agsert here, how- 
ever, the sufficiency in law of every such indica- 
tion that the paper is executed in a representa- 
tive capacity only. 

The devisions in this State upon the question 
presented here cannot easily be reconciled or 
distinguished. Among those holding that ex- 
trinsic evidence is not admissible to show that a 
contract executed by one who adds to his signa- 
ture the words ‘‘President,’’ ‘‘Secretary,”’ 
‘Agent,’ *-Trustee,’’ etc., is not the contract of 
the person so signing, but the obligation of an- 
other party, are the following: Prather v. 
Ross, 17 Ind. 495; Kendall v. Morton, 21 Ind. 
205; Wiley v. Shank, 4 Blackf. 420; Mears v. 
Graham, 8 Blackf. 144; Hays v. Crutcher, 54 
Ind. 260; Williams v. Bank, 83 Ind. 237; Wilson 
v. Nicholson, 61 Ind. 241; Hayes v. Brubaker. 65 
Ind. 27; Avery v. Dougherty, 102 Ind. 443, 2 N. 
E. Rep. 123; Hobbs v. Cowden, 20 Ind. 310; 
Jackson School Tp. v. Farlow, 75 Ind. 123. A 
different view seems to have been taken in other 
cases. Means v. Swormstedt, 32 Ind. 87; Mc- 
Henry v. Duffield. 7 Blackf. 43; Pitman v. 
Kintner, 5 Blackf. 250, 33 Am. Dec. 469; Ken- 
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yon v. Williams, 19 Ind. 44; Bingham v. 
Kimball 17 Ind. 396; Railroad Co.  v. 
Davis, 20 Ind. 6; Gaff v. Theis, 33 Ind. 308; 
Vater v. Lewis, 36 Ind. 288; Pearse v. Welborn, 
42 Ind. 331; Neptune v. Paxton, 15 Ind. App. 
284, 43 N. E. Rep. 276; Railway Co. v. Caldwell, 


98 Ind. 245; Second Baptist Church v. Furber, 


109 Ind. 496, 10 N. E. Rep. 118; Swarts v. Cohen, 
11 Ind. .App. 20, 38 N. E. Rep. 536; Hunt v. 
Listenberger, 14 Ind. App. 322, 42 N. E. Rep. 
240, 964. 

In reviewing the cases in this State, it will be 
observed that the court, while adhering to the 
rule that the words affixed to the names of the 
persons signing an instrument are to be treated as 
mere discriptio persone, deprecates the doctrine 
as an unreasonable one, and holds, whenever pos- 
sible, that when the contract -itself shows that 
the words were not merely descriptive of the 
person they will notbe so regarded. Many ex- 
ceptions to the rule contended for by the appellee 
inthis case are generally recognized. It does 
not apply to contracts executed by public officers 
in the discuarge of official duties. 1 Am. & Eng. 
Enc. Law (2d Ed.), p. 1056, and cases cited in 
note 2; Macbeath v. Haldimand, 1 Term R. 172; 
Sparta School Tp. v. Mendell, 138 Ind. 198-200, 
37 N. E. Rep. 604. Nor to instruments executed 
by bank officers on behalf ofa bank. Bank v. 
Wheeler, 21 Ind. 90; Commissioners v. Butter- 
worth. 17 Ind. 129; Baldwin v. Bank, 1 Wall. 
234, 17 L. Ed. 534; Nave v. Bank, 87 Ind. 204; 
Bank v. French, 21 Pick. 486, 32 Am. Dec. 280; 
Bank v. White, 1 Denio, 608; Houghton v. Bank, 
26 Wis. 663. Nor to simple eontracts for the 
performance of agreements other than the pay- 
ment of money. Deming v. Bullitt, 1 Blackf. 
241; Avery v. Dougherty, 102 Ind. 443, 2 N. E. 
Rep. 123, 52 Am. Rep. 680; Whitney v. Wyman, 
101 U. 8.392, 25 L. Ed. 1050; Post v. Pearson, 
108 U.S. 418, 27 L. Ed. 774. Itis said by Mr. 
Freeman in his note upon Greenberg v. Lumber 
Co., 90 Wis. 225, 63 N. W. Rep. 93,28 L. R. A. 
439, 48 Am. St. Rep. 919, that, ‘‘upon principle, 
the true question for consideration in every case 
is, or, at least,ought to be, whether, taking the 
writing as a whole, it sufficiently appears there- 
from that it is intended to be binding upon the 
corporation rather than upon the agent who has 
signed it. Itis not at all usual fora person, ex- 
ecuting a note or other contract, to add words 
descriptive of himself, or to refer to his relation 
to other persons, whether natural or artificial, 
who bave no connection with the transaction, 
and, when he designates his representative ca- 
pacity, to assume that such designation was in- 
tended merely as a description of himself is 
to assume something which is rarely, and per- 
haps never, in harmony with the facts. Of 
course, if he only describes himself as an agent 
or officer, without indicating who his principal is, 
the instrument must necessarily be accepted as 
the obligation of the agent, or treated as void for 
want of a designated obligor. If,on the other 











hand, he, upon the face of the writing, discloses 
not only that he is an agent or officer, but also 
of whom he is such agent or officer, we must 
be astute to misapprehend, or else we must con- 
cede that he has employed language better cal- 
culated to evidence the obligation of his princi- 
pal than of himself. 
tion to consider an instrument as it would 
manifestly be understood by the average busi- 
ness man, or, in other words, as it was most 
probably understood by the party receiving and 
the party signing it, and to exonerate the latter 
from liability, when according to such construc- 
tion it appears to the court that he did not intend, 
and was not understood, to bind himself, but to 
act for the corporation of which he was the au- 
thorized agent. Despatch Line of Packets v. 
Bellamy Mfg. Co., 12 N. H. 205,37 Am. Dee. 
203; Magill v. Hinsdale, 6 Conn. 464, 16 Am. Dec. 
70; Smith v. Alexander, 31 Mo. 193; McClellan 
v. Reynolds, 49 Mo. 312; Pratt v. Beaupre. 13 
Minn. 187; Jobnson v. Smith, 21 Conn. 627; Wy- 
man v. Gray, 7 Har. & J. 409; Means v. Sworm- 
stedt, 32 Ind. 87,2 Am. Rep. 330; Vater v. Lewis, 
36 Ind. 288, 10 Am. Rep. 29; Bank v. Colby, 64 
Cal. 352, 28 Pac. Rep. 118." See, also, the very 
clear and full statement of the modern doctrine 
on this subject in 4 Thomp. Corp. § 5141 et seq. 

In Carpenter v. Farnsworth, 106 Mass. 561, 8 
Am. Rep. 360, a check had ‘*4£tma Mills” printed 
on the margin, was signed, ‘“T D F, Treas.,” 
and was given for the debt of the mills. Itwas 
held not to bind F, personally. Gray J.: “The 
court has always laid hold of any indication on 
the face of the paper, however informally ex- 
pressed, to enable it to carry out the intention of 
the parties.’’ In Roberts v. Austin, 5 Whart. 
313, the action was brought by the payee against 
the drawer of a bill of exchange, signed by the 
latter in his own name merely. Parol evidence 
was admitted to show that the drawer was agent 
of the drawee, and had given the billin the busi- 
ness of the latter, and that the payee knew the 
facts when he received the bill. In Moore v. Mc- 
Clure, 8 Hun. 557, parol evidence was held ad- 
missible to charge the principal on a note signed. 
“A B, Agent.”’ The court said: ‘The fact that 
the name of the principal does not appear on the 
face of the note is not, under the modern decis- 
ions in this State, at all conclusive. Ifit was 
intended to be given in the business of the prin- 
cipal, was in fact so given, and with due author- 
ity, it is binding on the principal, and all this is 
matter of evidence.’’ In Hicks v, Hinde, 9 Barb. 
528, a draft in favor of the plaintiff was signed, 
“John Hinde, Agent,’’ and extrinsic evidence 
was admitted to discharge Hinde from liability. 

In Seanlan v. Keith, 102 Ill. 634,40 Am. Rep. 
624, the court say: ‘‘Wherea party signs his 
name as cashier or agent for a banking, railroad, 
or other corporation, in drawing drafts or bills, 
or in accepting drafts or other evidences of in- 
debtedness, in its ordinary business, if it 
appears or is made to appear, that it 
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is the obligationof the corpordtion, and the 
cashier or agent orother officer had authority 
to bind the corporation, he is not personally lia- 
ble, and the facts may be shown by extrinsic evi- 
dence.”’ See, also, Hypes v. Griffin, 89 Ill. 134, 
31 Am. Rep. 71; Merchants’ Bank of Macon v. 
Central Bank of Georgia, 1 Ga. 429, 44 Am. Dec. 
665. In Baldwin v. Bank, 1 Wall. 234,17 L. Ed. 
534, the court, by Clifford, J., quote with appro- 
bation the opinion of Johnson, J., in Mechanics’ 
Bank of Alexandria v. Bank of Columbia, 5 
Wheat. 326,5 L. Ed. 100, in which it was said 
‘‘that itis by no means true, as was contended in 
argument, that the acts of agents derive}their va- 
lidity from professing on the. face of them to have 
been donein the exercise oftheiragency. Rules 
of form, in certain cases, have been prescribed 
by law, and, where that is so, those rules must in 
general be followed; but, in the diversified duties 
of a general agent, the liability of the principal 


depends upon the fact that the act was done in 


the exercise and within the limits of the powers 
delegated, and those powers are necessarily in- 
quirable into by the court and jury. Maker of 
the note in that case had signed his name with- 
out any addition tojindicate bis agency, which 
makes the case a stronger one than the one un- 
der consideration. Same rule, as applied to 
ordinary simple contracts, has since that time 
been fully adopted by this court. Examples of 
the kind are to be found in the case of New Jer- 
sey Steam Nav. Co. v. Merchants’ Bank of Bos- 
ton, 6 How. 381, 12 L. Ed. 465, and in the more 
recent case of Ford v. Williams, 21 How. 289. 16 
L. Ed. 36, where the opinion was given by Mr. 
Justice Grier. In the latter case it is said that 


the contract of the agent is the contract 
of the principal, and he may sue or be 
sued thereon, though not named therein. 


Parol proof may be admitted to show the real 
nature of the transaction, and itis there held that 
the admission of such proof does not contradict 
the instrument, but only explains the transac- 
tion.’’ ‘*‘Where the principal’s name appears 
printed inthe margin or head ofa bill or note 
executed by an agent, the former is sufficiently 
designated to put a prudent man upon inquiry, 
and to take the case out of the rule in regurd to 
an undisclosed principal.”” 1Am. & Eng. Enc. 
Law (2d Ed.), 1047, and cases cited in notes. 

In the case before us the Midland Steel Com- 
pany is named in the instrument sued on. There 
is nothing to indicate that the name of the com- 
pany is outside of the note, or that that was not 
written in and intended to forma part of it. The 
complaint. avérs that the note was given by the 
Midland Steel Company, and, in some of its 


paragraphs, thatit was given for a debt owing 
by the Midland Steel Company tothe Muncie 
Land Company, and for no other consideration ; 
that it was intended to be the note of the appel- 
lee, and was so received; and that the appellant 
took it from the payee with that understanding. 
Under these circumstances, we think it may 








properly be treated as the note of the Midland 
Steel Company, and not as the obligation of the- 
person who signed his name to it asthe president 
of that corporation. In view of the fact that an 
indorsee is seeking to charge the Midland Steel 
Company as the maker, and, as the indorsee al- 
leges, that it took the note with notice that 
Beatty, whose name was subscribed to it as. 
president, was not bound, we think it unimpor- 
tant whether the note was negotiable as a bill of 
exchange or otherwise. If the appellee is cor- 
rect in its contention that the instrument was not 
negotiable asa bill of exchange, then it was a 
simple contract for the payment‘of money, and, 
according to the authorities, the rule as to the 
admissibility of parol evidence to explain its true 
character is less stringent. Itis also a. fact of 
some importance in the case that the party at- 
tempting to escape liability is the one who is al- 
leged to be the real debtor, and who received the 
full consideration for which the note was ex- 
ecuted, and not the officer or agent who under- 
took to execute it in his representative capacity, 
and who derived no personal benefit from the. 
transaction. The form of the instrument sued 
on is not such as to require the court to presume 
conclusively that it is the obligation of R. J. 
Beatty. Extrinsic evidence is admissible to ex- 
plain the instrument, and to show that it was in- 
tended and understood by the parties to be the 
note of the Midland Steel Company. The aver- 
ments of each paragraph of the complaint were 
sufficient to authorize such proof, and to fix the 
liability intended to be created by the instrument 
where it properly and justly belongs. ‘The pre- 
vious decisions of this court inconsistent with the 
views expressed in this opinion are overruled. 
The judgment. is reversed, with instructions to 
the court, to overrule the demurrers to the sev- 
eral paragraphs of the complaint, and for further 
proceedings in accordance with this opinion. 


NotTe.—Recent Authorities on the Power of an 
Agent to Bind His Principal in the Execution of 
Commercial Paper, and the Formal Requisites Nec- 
essary.—The decision in the principal case is impor- 
tant in many respects, but in none of them to any 
greater degree than the fact that a most healthy in- 
dication is given by the court that bare technicalities, 
especially iu the law of commercial paper, will no 
longer be permitted to defeat the ends of substantial 
justice nor the clear and common-sense intentions of 
the parties to the contract. Inthe general question 
of the authority of an agent to execute negotiable 
paper for his principal, and the further question 
whether that authority has been properly executed. 
with all formal requisites, must be carefully distin- 
guished. The former question is not discussed in 
the preceding case. The latter question cannot arise, 
however, until the former question is determined 
and the authority of the agent to execute the instru- 
ment in question established. Ifthe agent has no 
authority to draw the instrument in the name of his 
alleged principal, it is of course his own contract and 
binds him individually. But if the agent in fact pos- 
sesses full authority toexecute the instrument in 
controversy, then the further question arises, has the 
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xecution satisfied the formal requisites of the law, 
and does it in werds and figures bind the principal? 
If not, then the agent himself is individually bound, 
although the consideration moved entirely to the 
principal. In this regard the general rule is stated 
as follows: In order to exempt the agent from lia- 
bility he must not only name his principal but be 
must express by some form of words that the writ- 
ing isthe act of the principal though done by the 
hand of the agent. A mere description of the general 
relation which the person signing thefpaper holds to 
another, without indicating that the particular sig- 
nature is made in the execution of the agency, is not 
sufficient to eharge the principal or to exempt the 
agent from personal liability. This is the general 
rule, But the cases which attempt to apply it are ir- 
reconcilable. It would seem that the rule of evi- 
‘dence which denies the right in either party to acon 
tract to vary its terms by parol evidence, would sim 
plify the question. But on the contrary so many 
exceptions have been made to this rule tbat the diff 
culties in the way of a settlement are in fact greatly 
multiplied. The two extremes of this question may 
be stated with confidence. Where the agent in draw- 
ing up an instrument refers to his principal in the 
body of the instrument, or signs under it the name of 
his principal, per himself as ‘“‘president,”’ “‘agent,’’ 
etc., the note will be that ofthe principal and the 
agent is free from any liability. On the other hand, 
where no mention is made of his principal in the 
body of the instrument, and he signs an instrument 
in his individual name, no evidence will be permitted 
to be introduced to charge some undisclosed princi- 
pal, although he may have appended to his signature 
the words “president,” “agent,” etc. Between these 
two extremes cases have arisen, and will continue to 
arise for which no satisfactory general rule can be 
given, and which must depend for solution upon the 
particular facts in each case. A glance atsome ofthe 
important well-considered cases will give us an idea 
of the tendency of modern authority. A note signed 
by two, with the addition of the words “president,” 
and “secretary,” totheir names, is the note of the 
signers individually in the absence of any evidence 
that they sign officially or that the debt for which the 
note was given was a corporation debt. Williams v 
Powder Co, 36 Ill. App. 107. Where an agent sign 
his name to a note, followed by such initials as would 
indicate to business men that he signed it in the 
capacity of agent and in behalf of his principal, the 
latter was held to liability thereon. Lacy v. Lumber 
Co., 48 Iowa, 510. Anindorsement “N, C, S, Building 
Committee,” isthe personal acceptance of N, C andS, 
and not that of the building committee. Haines v. 
Nance, 52 Ill. App. 406. Where the trustees of a school 
district execute a prumissory note in form as individ- 
uals, simply annexing their title as trustees to their 
signature, the liability created thereby is an individ- 
ual one. To relieve them from such liability it must 
appear from the instrument itself that they executed 
it in their capacity of trustees. Fowler v. Atkinson, 
6 Minn. 578. In an action on a note drawn “I promise 
to pay,’ etc., signed ‘A, Executor,” the burden was 
on the executor and it was competent for him to 
show that as his individual contract the note was 
without consideration, and that the payee had agreed 
to look only tothe estate. Rittenhouse v. Ammer- 
man, 64 Mo. 197. A note given for an insurance 
policy on a school house, signed “‘E G, President, 
J A, Secretary, ES, Director,” binds the signers in 
dividually, and in the absence of anything further on 
its face does not bind the school district of which 








American Insurance Co. v. 
Stratten, 59 Iowa, 696. A note containing no words 
of description after the signatures but describing the 
promieors in the body of the instrument as officers of 
a private corporation or society, is the personal 


they were officers. 


obligation of the signers. Hypes v. Griffin, 89 Ill. 
184; McKensey v. Edwards, 88 Ky. 272. A promis- 
sory note describing the makers as trustees or officers 
of a corporation or society, and having the words 
“trustees” or “officers” appended to their signatures, 
is the note of the corporation or society and the mak- 
ers are not individually liable thereon. Pearse v. 
Welborn, 42 Ind. 381; Aimen vy. Hardin, 16 Ind. 
110. But see contra: Powers v. Briggs, 79 Ill. 
498. A note executed by the makers as executors 
of the estate of a deceased person, and having 
the word “executors” appended to the signa- 
tures, renders the makers personally liable. 
Hostetter v. Hoke, 17 Kan. 81. An instrument 
** August 28, 1878. Balance due P & S, $178, for work 
on Hazel Valley School House and Halls,” signed “A 
& C, Committee” is the personal due bill of the sign- 
ers. Anderson v. Pearce, 36 Ark. 298. Where two 
persons signed a note with their individual names, 
adding thereto “‘president”’ and “secretary,” respect- 
ively, and there was nothing on the face of the note 
to indicate a principal back of the makers, the fact 
that a resolution of a corporation that the corporate 
seal thereon authorizing defendants to make the 
note in the name of and as the note of the corpora- 
tion, was attached to the note, was without effect, as 
such attachment did not make the resolution a part 
of the note. National Bank v. Anderson (Cal., 1893), 
82 Pac. Rep. 168. Otber important and well consid- 
ered authorities on this much litigated and very live 
question are the following: Harrison v. McClelland, 
57 Ga. 581; Cooley v. Estaban, 26 La. Ann. 515; 
Collender Co. v. Boutell, 45 Minn. 21; Hitchcock v. 
Buchanan, 105 U. 8. 416; Tilden v. Barnard, 43 Mich. 
876; Chipman v. Foster, 119 Mass. 189; National Bank 
v. Clark, 189 N. Y. 307. 

It will be qui.e apparent on acareful investigation 
of the authorities that the different views expressed 
in the opinions cannot be reconciled, and that each 
case stands on its own facts and is decisive of noth- 
ing except an exactly similar statement of facts. 
This much,ihowever, may be affirmed, that the weight 
of authority requires that something on the face 
of the instrument other than the mere words ‘‘agent”’ 
“secretary” or other words merely descriptio per- 
sone must suggest or disclose the principal; other- 
wise no extrinsic evidence can be introduced to 
charge jan alleged] principal, and the signers under 
the circumstances will be beld individually liable. 

A. H. ROBBINS. 











JETSAM AND FLOTSAM. 


REPEAL OF MECHANIC'S LIEN STATUTE AS AFFECTING 
VESTED RIGHTS. 

In Wilson v. Simon, decided by the Court of Ap- 
peals of Maryland in March, 1900 (45 Atl. Rep. 1033), 
it was held that a mechanic’s lien for materials fur- 
nished is obliterated by repeal without any saving 
clause, pending suit to enforce it, of the statute pro- 
viding for such a lien, the repealing statute not im- 
pairing the obligation of acontract. Obviously this 
decision raises the question whether a statute pro- 
viding for mechanic’s liens creates a vested right as 
to work performed and materials furnished when it 
is in operation, or merely furnishes a special and ex- 
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traordinary remedy of which a contracting party 
constitutionally may be deprived. The contract to 
pay for labor and materials furnished in the con- 
struction of a building may be enforced by an ordi- 
nary suit, although the right to proceed in rem be 
taken away. According to abstract principle there is 
no distinction between such contracts and other 
commercial obligations. As the rights of persons of 
small resources dependent upon the labor of their 
hands are involved, it has seemed good policy in 
most of the States to grant a remedy tn rem and to ex- 
tend the same, even to building contractors. The in- 
trinsic obligation of the contract, however, exists, 
independently of the lien, and it is difficult to see 
how it can be consistently asserted that such obliga- 
tion is impaired by the repeal of the lien law. The 
position taken by the Maryland Court of Appeals, 
that such remedy is within the discretion of the leg- 
islature, seems sound, and, as the opinion shows, the 
decision is in accordance with the weight of author- 
ity. The courts of some States have taken the con- 
trary view, but, in our judgment, their action was 
influenced rather by considerations of equitable ex- 
pediency than of sound constitutional law. In Pen- 
niman’s case (103 U.S. 714), it was held by the Su- 
preme Court of the United States that a State statute 
abolishing imprisonment for debt does not, within 
the meaning of the federal constitution, impair the 
obligation of contracts which were entered into be- 
fore its enactment. Logically, a mechanic’s lien 
statute would seem to fall within the same category, 
as the laws of both classes grant a special and extra- 
ordinary remedy in addition to the right to enforce 
contracts by ordinary actions. One of the latest ut- 
terances of the Supreme Court of the United States 
upon the general question was Barnitz v. Beverly, 
163 U. S. 118. It was therein held that a State statute 
which authorizes the redemption of property sold 
upon foreclosure of a mortgage, where no right of 
redemption previously existed, or which extends the 
period of redemption beyond the time formerly all 
lowed, cannot constitutionally apply to a sale under a 
mortgage executed before its passage.—New York 
Law Journal. 
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HUMORS OF THE LAW, 


Judge—You say that words passed between the ac. 
cused and his wife. Did you hear what they were? 

Witness—No, I didn’t hear them, but I saw them. 

Judge—Saw them? 

Witness—Yes; they were in the dictionary that he 
threw at her. 





On one occasion a wealthy man died, leaving a for- 
tune, and the heirs became so dissatisfied with his will 
that they went to court to break it. One witness was 
called who furnished fun for the crowd, In giving his 
testimony he stated that the deceased did not wish to 
make a will because of a dream he had had. He was 
intensely superstitious, and this vision rather damp- 
ened his enthusiasm with regard to making a will, 
“And pray,” asked one of the lawyers, ‘“‘what was 
this remarkable dream your friend had?” 

“Well, sir,” replied the witness, “he dreamed 
that he made a will, and just as he signed it he saw a 
lawyer coming in the room with a big bag to take all. 
his money away.” 

Ata trial which kept things lively a witness was a 
vain, conceited woman, who fancied she could teach 
the lawyers a thing or two. While one of them was 
cross examining her she became very saucy, grinned 
ather husband, who sat insight, and remarked 
tartly: ‘‘Mr. Blank, you needn’t worry me with 
them questions; you just can’t cotch me.” 

“Madam,” said the lawyer, heaven knows I don’t 
want to cotch you, and your husband looks like he 
was sorry he ever did.” 

She was swept up and carefully removed from the 
stand. 
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v. MCKINLEY, Ind., 59 N. E. Rep. 410. 

8. BANKRUPT ACT — Appeal — Review.—Where the 
United States Circuit Court, acting as a court of 
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bankruptcy, denied a rule by the trustee on the civil 
sheriff of a parish to turn over to the trustee certain 
funds received as the proceeds of the sale of the 
bankrupt’s property under proceedings instituted in 
the State court prior to the proceedings ia bank- 
ruptcy, and the trustee appealed, and also presented 
his petition to the circuit court, praying that the 
cause and judgment be sent to the circuit court of 
appeals,and a return day fixed, and formal notice 
was served on the attorneys of record, the action 
taken was sufficient to bring the cause before the cir- 
cuit court of uppeals for review, under section 24b, 
providing that on due notice and petition such court 
shall have jurisdiction to revise in matters of law the 
proceedings of the inferior courts of bankruptcy 
within their jurisdiction, though the order of the 
bankrupt court was not appealable.—IN RE SEEBOLD, 
U. 8. C. U. of App., Fifth Circuit, 105 Fed. Rep. 910. 


4. BanKROPTCY—Acts of Bankruptcy—Preference,— 
An insolvent, who was indebted toan estate, which 
was also liable ona note discounted for the benefit of 
the insolvent, transferred to the administratrix of 
the estate,as an individual, certain book accounts, 
under an agreement in pursuance of which the trans- 
feree took up the note. The fact of insolvency was 
known to both parties. Held, that the transfer nec- 
essarily operated, and must be deemed to have been 
made with the intent,to prefer the estate as a cred- 
itor, and constituted an act of bankruptcy on the part 
of the debtor, under Bankr. Act 1898, § 8a, subd. 2.—IN 
RE MCGEE, U. S. D. C.,N. D. (N. Y.), 105 Fed. Rep. 
855. 


5. BANKRUPTCY — Composition — Confirmation.—A 
bankrupt whose application to bave a composition 
confirmed was not formally opposed by creditors 
cannot appeal from a decree of refusal there being a 
want of parties, as the question is merely between 
the court and the bankrupt.—Ross v. SAUNDERS, U. 
8. C. C. of App., First Circuit, 105 Fed. Rep. 915. 


6. BANKRUPTCY—Debts Released by Discharge.—A 
judgment recovered by an unmarried woman for her 
own seduction, underthe statute of Montana, which 
permit the bringing of such an action in her own 
name, and the recovery of damages, to be assessed in 
the sound discretion of the jury, and which also make 
seduction a criminal offense, is one for a ‘‘willful and 
malicious injury to the person” within the meaning 
of Bankr. Act 1898, § 17a, subd. 2,from which the de- 
fendant cannot be released by a discharge in bank- 
ruptcy.—IN RE MAPLES, U. 8. D. C., D. (Mont.), 105 
Fed. Rep. 919. 


7. BANKRUPTCY—Discharge — Creditors’ Meeting— 
Perjury.—Where a voluntary bankrupt’s application 
for discharge was opposed by creditors on the ground 
that the bankrupt had committed perjury on his ex- 
amination as to his assets before the referee at the 
creditors’ meeting, such defense was not demurrable, 
though the bankrupt’s perjured testimony could not 
be used against him ina criminal prosecution; a 
truthful and full disclosure beingthe condition prec- 
edent to the bankrupt’s right to a discharge.—IN RE 
Dow’s EstaT#, U.S. D. C., 8. D. (lowa), 106 Fed. Rep. 
689. 

8. BANKRUPTCY — Dissolution of Liens. — Under 
Bankr. Act 1898, § 67f, providing that ‘‘all levies, judg- 
ments, attuchment or other liens obtained through 
legal proceedings against a person who is insolvent, 
at any time within four months prior to the filing of a 
petition in bankruptcy against him, shall be null and 
void in case he isadjudged a bankrupt,” where, within 
four months before the filing of a petition in a bank- 
ruptcy against an insolvent judgment debtor, an ea- 
ecution has been issued and levied on his personal 
property, and sale made, the proceeds of such sale, 
remaining in the sberiff’s hands at the time,of tne ad- 
judication,do not belong to the judgment creditor, 
but to the estate of the bankrupt, and the court of 
bankruptcy has power and jurisdiction to order the 





° ¢ 
sheriff to pay over such proceeds to the trustee when 
appointed.— IN RE Kenney, U.S. C.C. of App., Second 
Circuit, 105 Fed. Rep. 897. 

9. BANKRUPTCY—Homestead Exemption under Vir- 
ginia Statute.—Const. Va. art. 11, § 1,relating to home- 
stead exemptions, provides that every householder 
or head of a family “shall be entitled to hold exempt 
from levy,” etc., property, real or personal, not ex- 
ceeding in value $2,000. Held, that such provision 
merely gives the debtor a privilege of exemption, and 
does not create an absolute exemption of any partic- 
ular property, which will prevent thetitie to such 
property from vesting in the debtor’s trustee in bank- 
ruptcy, under Bankr. Act 1898, § 70a, where the exemp- 
tion is not claimed in his schedules.—IN RE Moran, 
U.S. D.C., W. D. (Va.), 105 Fed. Rep. 901. 

10. BANKRUPTCY—Lien of Judgment.—Though, un- 
der the laws of Penusylvania, where a judgment 
bond is secured by mortguge, the lien of the judgment 
when entered is carried back for certain purposes to 
the date of the recording of the mortgage, such ficti- 
tious date will notjbe assigned tojit under the bank- 
ruptcy law, where the judgment is entered after com- 
mencement ofthe proceeding in bankruptcy.—IN RE 
ENGLE, U.8. D.C., E. D. (Penn.), 105 Fed. Rep. 893. 

11. BANKRUPTCY — Preferences.—Bankr. Act 158, § 
60c, providing that ‘‘if a creditor Aas been preferred, 
and afterwards in good faith gives the debtor further 
credit without security of any kind for property 
which becomes a part of the debtor’s estate, the 
amount of such new credit remaining unpaid at the 
time of the adjudication in bankruptcy may be set off 
against the amount which would otherwise be 
recoverable from him,” entitles such a creditortoa 
deduction of the amount ofthe new credits from the 
preferences which he is required to surrender before 
proving his claim, and is not limited in its application 
to cases where the trustee sues'to recover the prefer- 
ences.—MCKgY V. LEE, U. 8. C. C. of App., Seventh 
Circuit, 105 Fed. Rep. 923. 

12. BASKRUPTCY—Provable Debts—Contract of In- 
dorsement.—The contract created by the indorse- 
ment by a bankrupt of a note which had not matured 
at the time of the filing of the petition against him is 
not a debt which is a ‘‘fixed liability absolutely 
owing,” provable against his estate, under Bankr. 
Act 1898, § 68a, subd. 1; but under the definition of 
“debt” in section 1, as “any debt, demand, or claim 
provable in bankruptcy,” section 63, subd. 4a, allow- 
ing proof of any debt “founded upon a contract, ex- 
press or implied,” is broad enough to permit proof ef 
such claim as a demand: founded on an express con- 
tract, where the note has matured, and the liability 
has become fixed, before the proof is made.—In RE 
Gerson, U. 8. D.C., E. D. (Pa.), 105 Fed. Rep. 891. 


13. BANKRUPTCY—Suits by Trustee—Jurisdiction.— 
Where a bankrupt held as collateral security for a 
loan a certificate of the pledgor’s membership ina 
board of trade, a petition by his trustee for an order 
requiring the pledgor to apply to the board, in ac- 
cordance with its’rules, for the posting and sale of 
such certificate, is in the nature of a suit to foreclose 
the security, which is within the provisions of Bankr. 
Act 1898, § 23, and not within the jurisdiction of the 


court of bankruptcy, ubless by consent of the debtor. 


—In RE SILBERHORN, U.S. D. C., N. D. (Ill.), 105 Fed. 
Rep. 899. 


14. BENEVOLENT SOCIETY — Benefit Insurance — 
Designation of Beneficiaries.—A member of a mutual 
insurance order may, when acting in good faith, le- 
gally designate, asthe beneficiary in a certificate of 
life insurance issued hy the order, one who has no 
insurable interest in the life of the member, provided 
there be, at thetime the certificate is issued, no re- 
striction in the charter, constitution, or laws of the 
order, or inthe statutes of the State, forbidding the 
right to appoint such a beneficiary.—ANCIENT ORDER 
UNITED WORKMEN V. BROWN, Ga., 37 8S. E. Rep. 890. 
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15. BILLS AND NOTES — Actions—Defenses. — In an 
action on a promissory note by plaintiffs, who allege 
that they are bona fide indorsers for value before ma- 
turity, an affidsevit of defense which does not deny 
such allegation, but sets up an oral agreement be- 
tween defendant and the payee at the time the note 
was signed that defendant should not be held liable 
thereon, and that the payee then stated that such ar- 
rangement was satisfactory to his brother (one of the 
plaintiffs), is insufficient, even conceding that such 
agreement could be proved, to affect the note, since 
it fails to show that plaintiffs were parties to the 
agreement, orto aver that they had notice of it be- 
fore acquiring titletothe note.—CaLM v. DOLLEY, U. 
8. C. C., E. D. (Pa.), 105 Fed. Rep. 836. 


16. BILLS AND NOTES — Judgment by Court.—A 
promissory note by its terms maturing at a date sub- 
sequent to the institution of an action upon it and 
others of a series, and containing a stipulation that 
if the others are not paid at maturity such note sbali 
at once become due, is not an unconditional contract, 
and no judgment can be lawfully rendered thereon 
by the court without the intervention of a jury.— 
RODGERS V. CALDWELL, Ga., 37S. E. Rep. 865. 


17. BUILDING AND LOAN ASSOCIATIONS— Assignments 
for Creditors. — Where there was a panic among 
stockholders, andthe association could not pay the 
amounts due to withdrawirg members, por obtain 
funds to lend its stockholders, and therefore could 
not mature its stock, thus frustrating the objects of 
the association, it was insolvent as a building and 
loan company, and was therefore authorized to make 
an assignment for the benefit of creditors —GLOBE 
BUILDING & LOAN CO.’S ASSIGNEE Vv. WOOD, Ky., 608. 
W. Rep. 858. 

18. CARRIERS—Passengers—Degree of Care.—A car- 
rier is not liable for the ejection of a passenger by 
third persons if it does not appear that its train crew 
were present, or knew thereof, or had reasonable 
cause to apprehend his danger, though it is bound to 
exercise a high degree of care to protect its passen- 
gers from injury by them.—LakKE FRIE & W. R. Co. v. 
ARNOLD, Ind., 59 N. E. Rep. 394. 


19. CHATTEL MORTGAGES—Delivery of Copy—Lease. 
—A lease ofa building, containing a clausegivinga 
lien of rent on the chattels of the lessee in the build- 
ing, is not within Laws 1897, ch. 95, §§ 1, 2, requiringa 
copy of a chattel mortgage to be delivered the mort- 
gagor, and declaring the mortgage void unless it ap- 
pears thereon, over the signature of the mortgagor, 
that he had received a copy.—KENNEDY V. HULL, 8S. 
Dak., 85 N. W. Rep. 228. 


20. CHATTEL MORTGAGE—Growing Grain—Descrip- 
tion of Land.—A chattel mortgage on growing wheat, 
which described the land as 340 acres of wheat now in 
possession of the mortgagor, in M county, without 
specifying the town, range, or section, was not suffi- 
cient to impart notice to a bone fide purchaser of the 
grain, since it would place too great a burden on 
buyers to require them to ascertain, before pur- 
chasing grain offered for sale, what realty was in 
possession of a mortgagor.—COMMERCIAL STATE BANK 
v. INTERSTATE ELEVATOR Co., 8. Dak., 85 N. W. Rep. 
219. 


21. CONSTITUTIONAL Law—Constitutional Amend- 
ment—Majority of Electors.—Const. art. 16, § 1, re- 
quiring a ‘‘majority” of the ‘‘electors” to ratify an 
amendment to the constitution, means more than half 
of those qualified to vote at the time the election is 
held.—IN RE DENNY, Ind., 59 N. E. Rep. 359. 


22. CONTRACT — Building Contract — Liability of 
Surety.—A contract for the erection of a house pro- 
vided that on default of the contractor the owner 
could terminate the contract, and complete the build- 
ing, the expense thereof to be audited and certified by 
the architects, whose certificate should be conclusive 
between the parties, and the contractor gave a bond 








conditioned for his faithful performance ofthe con- 
tract. The contractor abandoned the contract, and 
the owner completed the building, but did not have 
the expense thereof audited and certified by the 
architects, who had been discharged as incompetent. 
Held, that the expenses incurred by the owner could 
not be recovered from the sureties on the bond with- 
out the architect’s certificate, they not having been 
shown to have been incompetent or dishonest, as 
charged, or to have refused to certify the expenses.— 
TALLY V. Parsons, Cal., 63 Pac. Rep. 833. 

28. CONTRACTS -- Validity — Mutuality.—While one 
may bind himself by acontract to furnish another 
with such supplies as may be needed during a spec- 
ified period of time for some certain business or man- 
ufacture, or with such commodities asthe purchaser 
has already contracted to furnish to others, the 
quantity in such cases being capable of at least ap- 
proximate estimation when the contract is made, an 
agreement by a wholesale dealer to supply a retailer 
during a certain time, at stated prices, with so much 
of a commodity as the purchaser may require for his 
trade, which leaves it practically optional with the 
purchaser to increase or diminish his orders with the 
rise or fall of prices, as may be most to his advantage 
and the corresponding disadvantage of the seller, is 
void for want of mutuality.—CRANE V.C. CRANE & Co., 
U. 8.0.0. of App., Seventh Circuit, 105 Fed. Rep. 809. 


24. CORPORATIONS — Appointment of heceiver.— 
That a corporation has lost or disposed of the greater 
part of its property, and permanently abandoned its 
business, isnot alone ground for the appointment of 
a receiver for its remaining assets on application of 
minority stockholders, but it must be shown in addi- 
tion that its officers have been guilty of mismanage- 
ment of its affairs, which renders a receivership neo- 
essary to preserve the property for his creditors and 
stockholders, and for that purpose general averments 
of negligence and misconduct on the part of the offi- 
cers are not sufficient, nor is the mere belief of affiants 
that frauds have been committed.—CLARK Vv. Na- 
TIONAL LINSEED OIL Co., U. 8. C.-C. of App., Seventh 
Circuit, 105 Fed. Rep. 787. 

25. CORPORATIONS—Suit Against Officers—Parties.— 
A suitin a federal court by acreditor ofa corpora- 
tion, in behalf of himself and all other creditors, 
against officers of the corporation,to charge them 
with liability under the Illinois statute (Rev. St. ch. 
82, § 16), which makes all directors and officersof a 
corporation personally liable for its indebtedness in 
excess of the amount of the capital stock, created 
with their assent, is one to which neither the eorpora- 
tion nor its assignee in insolvency is an indispensable 
party, and their joinder will not be required where it 
would defeat the jurisdiction of the court.—JamgEs H. 
Rrog & Oo. v. LIBBEY, U. 8. C. OC. of App., Seventh Cir- 
cuit, 105 Fed. Rep. 825. 

26. CRIMINAL Law — Arrest by Private Person.—A 
private person indicted for unlawfully arresting an- 
other cannot escape punishment on the ground that 
he had reasonable grounds for believing that a cer- 
tain offense committed by the person arrested was a 
felony, and not merely a misdemeanor, as ignorance 
of the law does not excuse; and, in any event, he can- 
not be acquitted if he made the arrest merely for the 
purpose of extorting money, and not In good faith.— 
BEGLEY v. COMMONWEALTH, Ky., 608. W. Rep. 847. 


27. CRIMINAL LAaw—Assault — Resisting Trespass.—A 
mere civil trespass, unaccompanied by such force as 
to make it a breach of the peace, is nota sufficient 
provocation to warrant the shooting of the trespasser. 
—STATE V. DIxon, Idaho, 63 Pac. Rep. 801. 


28. CRIMINAL Law—Assault With Intent to Kill.— 
Where one person orders another to leave the prem- 
ises, and on bis refusal starts towards him, demand- 
ing the latter’s gun, the latter is justified in believing 
that an unwarranted assault is about to be made on 
him; and where, in disregard of his warning not to ad- 
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vance, and of his threat to shoot if he does, the former 
seizes a dangerous weapon, and makes a vioient as- 
sault, he is justified In defending himself so far as 
necessary to prevent bodily harm.— MONTGOMERY Vv. 
COMMONWEALTH, Va., 87S. E. Rep. 841. 

29. CRIMINAL Law — Palse Pretenses — Names Idem 
Sonans.—Where a criminal case was prosecuted 
against ‘‘Isaac Penny,” and it so appeared of record, 
and the errors alleged were assigned in the name of 
“Isaac Pinpvey,” the names are idem sonans, designat- 
ing the same individual; and hence the appellate 
court will not refuse to consider the alleged errors, 
under the rule that the assignment of error must be in 
the name of the proper party.—PINNEY V. STATE, Ind., 
59 N. E. Rep. 383. 

30. CRIMINAL Law—Illegal Sale of Liquors.—Where a 
party within a prohibition district gave an order to 
one outside the limits of such district for whisky to 
be sent by express, ©. O. D., the sale was not consum- 
mated within the Inhibited district, and hence a 
prosecution for the illegal sale of liquors will not lie. 
—WBATHERED V. STATE, Tex., 608. W. Rep. 876. 

81. CRIMINAL LIBEL— Justification.—Suspicions and 
rumors of improper and unlawful conduct by aciti- 
zen in a public station will not, as a matter of law, 
justify a newspaper in giving the same circulation. 
Publication insuch case must be upon a justifiable 
belief of the truth of such rumors, and from good 
motives, to secure immunity to the publisher.—STaTE 
Vv. FORD, Minn., 8 N. W. Rep. 217. 

32. CRIMINAL TRIAL—Homicide.—Rev. St. art. 1451, 
declares that all views shall stand repealed. Code 
Proc. art. 22, provides that the defendant in a crimi- 
nal prosecution for any offense may waive any right 
secured to him by law, except the rigbt of trial by 
jury in a felony case. /d. art. 817, § 7, makes it re- 
versible error for the jury to receive other testimony 
than that adduced during the progress of the trial. 
Held, that it was error to;permit the jury to inspect 
the scene ofthe crime in a prosecution for assault 
with intent to murder, where the prosecuting attor- 
ney proposed such inspection,and the defendant and 
his counsel agreed.—RIGGINS Vv. STATE, Tex., 608. W. 
Rep. 877. 

33, DEATH—Presumptions.— Proof that plaintiff’s an- 
cestor moved toa foreign State many years before, 
with intentto make that his residence, and that he 
had not been heard from since, is not sufficieat to 
prove his death, and the consequent devolution of 
title on plaintiff; there being no evidence that search 
and inquiry were made for him there, which resulted 
in failing to ascertain his whereabouts or whether he 
was alive.—Ross v. BLOUNT, Tex., 608. W. Rep. 984. 


34. DEEDS—Warranty.—A deed of general warranty 
of “quiet and peaceable possession” does not warrant 
water rights unless they are appurtenant tothe land. 
Water rights represented by shares of stock in a 
water company are personal property, and may be 
sold and transferred independent of any land, and 
the water represented by such shares cannot be con- 
sidered as appurtenant to the land upon which it is 
used.— GEORGE V. ROBINSON, Utah, 63 Pac. Rep. 819. 

85. EMINENT DOMAaIN—Taking of Property for Public 
Use.—Owners of land lying on a stream, who, with 


their ancestors, have used the waters of such stream . 


for nearly 100 years for flowing the land in the growing 
of rice, have acquired an easement therein which con- 
stitutes property, within the meaning of the fifth 
amendment to the constitution, and they are entitled 
to maintain an action against the United States to re- 
cover just compensation for the taking of property 
for public use upon an allegation that the federal 
authorities, in the exercise of their lawful power to 
improve navigation, bave diverted the waters of the 
stream, and thereby destroyed such easement, and 
the value of the land to which it was appurtenant.— 
LOWNDES V. UNITED StaTEs, U.S8.C.C.,D. (8. Car.), 
105 Fed. Rep. &38. 








86. ExcHANGES—Right of Property in Quotationr— 
Protection by Irjunction.—Thbere exists in the board 
of trade of the city of Ohicago aright of property in 
the quotations made upon the transactions of its ex- 
change until the same are made over to the public, 
and itis within the powers of the board to convey 
such right by contract to a third person who is en- 
titled to protection inthe enjoyment of the same be- 
fore publication by injunction against the unauthor- 
ized publishing or distributing of such quotations by 
others.—CLEVELAND TEL. CO. v. STONE, U.S.0O. C., 
N. D. (Ill.), 105 Fed. Rep. 794. 


37. EXBCUTION—Claim of Homestead—Evidence. — 
The mere fact that a minor who is the sole benefi- 
ciary of a homestead estate does not live upon the 
property, and leaves the head of the family to use the 
proceeds of the same in such a way as he desires for 
a period of 10 years, without calling him to account, 
does not cause the homestead estate to terminate and 
become subject to levy and sale as the property of 
the head of the family.—SIGMAN V. AUSTIN, Ga., 378. 
E. Rep. 894. 


38. EXECUTION — Equity Jurisdiction to Enforce 
Lien.—Whether or not a petition setting up the fact 
that an execution has been levied on land, and pray- 
ing a sale of the land to satisfy the execution, states 
a cause of action, a judgment granting the relief 
sought, however; erroneous it may be, is not void, the 
court having jurisdiction of the parties and of the 
subject-matter.—KIMBROUGH V. HARBETT, Ky., 60 8. 
W. Rep. 836. 


39. FRAUDULENT CONVEYANCE—Rights of Grantee— 
Wife.—Where an insolvent debtor, for the purpose of 
defeating his existing creditors, caused the title to 
realty purchased with his means to be made to his 
wife, the transaction, as between these two, was 
valid, and as a result the wife had a good title against 
her husband, although she took with knowledge of 
such purpose; and a subsequent conveyance by her 
of the property to bim, executed in consideration of 
the assumption by him of her debt, wasa sale of her 
separate estate to him, and void unless authorized by 
an order ofthe superior court of the county of her 
domicile.— FLANNERY V. COLEMAN, Ga., 37S. E. Rep. 
878. 

40. INJUNCTION—Supersedeas Bond.—When an in- 
juvction was refused, and the applicant therefor, 
for the purpose of obtaining an order in the nature of 
a supersedeas, preserving the status until the judgment 
denying the injunction could be reviewed by the su- 
preme court, gave a bond conditioned to pay the op- 
posite party all damages resulting from the delay oc- 
casioned by taking the case up, in the event the 
judgment of the superior court should be affirmed, 
that court, after the affirmance of its judgment, had 
no jurisdiction or authority to entertain a motion by 
the defendant to enter up a judgment on the bond 
against the principal and sureties. The remedy of 
the obligee in the bond was an independent action 
thereon.—OFFERMAN & W.R. CO. Vv. WAYCROSS, Ga., 
378. E. Rep. 871. 


41. INSURANCE — Arbitration.—When an insured 
building is destroyed, if the amount of insurance 
upon such building, exclusive of the foundation, is 
less than the policies thereon, it is not necessary for 
the insured,inthe adjustment of his loss,to submit 
to arbitration, even though such foundation is in- 
cluded asa part ofthe property insured.—OHAGE Vv. 
UNION INS. CO. OF PHILADELPHIA, Minn., 8 N. W. 
Rep. 212. 

42. INSURANCE — Arbitration and Award— Waiver of 
Proofs of Loss.—Where there was immediate notice 
of loss, followed by an arbitration and award as to 
the amount of the loss, there was, under the circum- 
stances attending the award, a waiver by the com- 
pany ofthe “satisfactory proof of loss” required by 
the policy.—SMITH Vv. HERD, Ky., 608. W. Rep. 841. 
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43. INSURANCE POLICIES.—Assignment to Creditor. 
—A creditor may acquire by assignment an interest in 
insurance policies on the lifeof his debtor, limited 
solely tothe amount ofthe latter’s liability at the 
time of his death, together with such premiums, with 
interest thereon, as the creditor has paid to preserve 
the insurance; the residue belonging to the insured’s 
estate where the policies were assigned absolutely or 
as collateral.—FIRST NAT. BaNK OF ROANCKE V. 
SPEECKE, Va., 37S. E. Rep. 843. 


44. JUDGMENT—Lien — Notice.—Where F conveyed 
land to B subject to a secret trust for himself, the pos- 
session of the premises by C, as tenant of F, from the 
time of the conveyance to B till she reconveyed to F 
is notice to judgment creditors of Bof thetitle of F, 
so as to prevent the lien of their judgment attaching. 
—A. R. BECK LUMBER Co. V. Rupp, Ill., 59N. E. Rep. 
429. 

45. LANDLORD AND TENANT — Lease — Option to Con- 
tinue.—Where a lease contained an option that the 
same could be continued by serving a written notice 
on the lessor to that effect a specified time before its 
expiration, and such notice, signed by an sgent 
whose authority was not in writing, was served, a 
continued holding of the premises after the lease ex- 
pired was under the lease, and not under the notice, 
and hence the statute of frauds did not apply.—SHEP- 
PARD V. ROSENKRANS, Wis., 85 N. W. Rep. 199. 


46. LIFE INSURANCE — Misrepresentation — War- 
ranties.—Where a policy of life insurance states that 
it is issued in consideration, inter alia, of the ‘‘state- 
ments and agreements” contained in the application, 
and the application closes with the declaration: ‘I 
hereby declare that I have read and understand all 
the above questions and the answers thereto, and 
they are hereby made part of my application for as- 
surance, and I hereby warrant said answers as writ- 
ten to be true,’’—the answers to the questions in such 
application are warranties and not merely repre- 
sentations, and, if any of them are untrue, it avoids 
the policy, without regard to the question of their 
materiality, or the good faith of the insured.—Mc- 
OCLAIN V. PROVIDENT SAV. LIFE ASSUR. SOC. OF NEW 
York, U.8.C.C., E. D. (Pa.), 105 Fed. Rep. 834. 


47. LIMITATION OF ACTIONS — Claims Against Dece- 
dent.—Where claims against testatrix's estate, which 
were reported by acommissioner, were excepted to 
by her executor, because barred by limitations, and 
referred back to the commiesioner to give claimant 
an opportunity to take his claims out of the statute, 
the mere fact that he stated his claim by petition did 
not make it necessary forthe executor to file a plea, 
answer, or demurrer thereto, to be entitled to the bar 
of the statute.—CoLg’s ExR. Vv. MARTIN, Va., 87S. E. 
Rep. 907. 


48. MASTER AND SERVANT—Injury to Employee—Evi- 
dence of Relationship.—A petition alleging that the 
plaintiff was an employee of the defendant, and, as 
such, sustained personal injuries, through the de- 
fendant’s negligence, while engaged inthe work he 
was employed to do, is not sustained by. evidence 
showing that the relation of master and servant did 
not exist between these parties, and that the plaintiff 
was really the servant of another pe1son, and was do- 
ing the work in question under his employment by 
that person.—POSTELL V. BRUNSWICK & W. R. Co., Ga., 
878. E. Rep. 869. 


49. MBOCHANICS’ LigNS—Assignment of Lien.—An as- 
signment of “our claim against M for material fur- 
nished on a building, made after the filing of the lien 
and prior tothe commencement of the suit, is suffi- 
cient to constitute an assignment of the lien as 
against the owner; both the assignor and assignee 
testifying that it was intended asan assignment of 
the lien, in order that it might be foreclosed in the. 
same suit with the lien of the assignee.—NOTTINGHAM 
v. MCKENDBICK, Oreg., 68 Pac. Rep. 823. 








50. MECHANICS’ LiENS—Contract—Law Governing.— 
Where a contract is not sufficient as a basis ofa me- 
chanic’s lien under the statute in force at the time of 
its execution, the subsequent amendment of the stat- 
ute, authorizing alien for services performed under 
similar contracts, does not give alien for work per 
formed under such contract, since it is to be governed 
by the law in force at the time of its execution.- GRIF- 
FIN v. SBYMODR, Colo., 63 Pac. Rep. 609. 

51. MECHANIC’s LIEN — Judgment Lien — Priority.— 
Where land was conveyed by adeed which was not 
recorded, and was subsequently sold under a me- 
chanic’s lien against a grantee, a creditor of the orig- 
inal grantor, who secured a judgment afterthe sale 
under the lien, could not enforce his judgment against 
the land in the hands of the purcbaser at the lien sale, 
since Code, § 2488, providing that no lien on land “‘cre- 
ated after’? work was commenced or materials fur- 
nished shall operate on the land until the lien for 
work or materials is satisfied, applies to liens created 
after the distribution of the fund from the mechanic's 
lien sale.— P+ CE v. MOORMAN, Va., 878. E. Rep. 911. 

52. Mor TeGaaGes—R4g istration—Constructive Notice. 
—Subsequent purchasers are not chargeable with 
constructive notice of the contents of a recorded 
mortgage, under Civ. Code, § 1218, where it bas not 
been transcribed into the pioper bcok, thovgh the 
mortgagor’s title exists only by virtue of prescrip- 
tion.—CaDyY v. PORSER, Oal., 68 Pac. Rep. 841. 

53. MUNICIPAL CORPORATIONS—Injury to Se:vant.— 
Where a city owning its waterworks system was con- 
structing atrench for the purpose of laying a water 
pipe, andthe work was under the direction of the In- 
spector of the waterworks, the city was responsibie 
for his negli gence, resulti: gin injury toa woikman 
in excavating the trench, since in doing the work the 
superintendent was a vice-principal.—Ol1y OF FT. 
WAYNE V. CHRISTIE, Ind., 69 N. E. Rep. 385. 

54. MUNICIPAL CORPORATIONS — Powers — Special 
Couneel.—A town council, not being expressly re- 
stricted vy legislation, has power to employ special 
counsel to appear in litigation arising out of proceed- 
ings toannex the town toacity, though there is a 
town attorney whom the council has required by 
resolution to represent the town in all legal proceed. 
ings in which it may beeome involved.—CiTy oF DEN- 
VER V. WEBBER, Colo., 63 Pac. Rep. 604. 

55. NEGLIGENCE—Colleges—Liability for Injury to 
Student.—A college, by reason of its eleemosynary 
nature and its relation to its students, is not liabie for 
a personal injury toa student caused by negligence 
of the superintendent of college buildings in elearing 
land owned by the college preliminary to erecting 
thereon a heating plant for college purposes.— CuR- 
RIER V. TRUSTEES OF DARTMOUTH COLLEGE, U. 8. O. 
C., D. (N. H.), 105 Fed. Rep. 886. 

56. NEGLIGENCE—Contributory Negligence—Degree 
of Care.—The skill and diligence’ which the law re- 
quires an adult employee to exercise to protect him- 
self from being injured by defective or dangerous 
machinery must at least come up to the legal stand- 
ard expressed in the words “ordinary care.” In test- 
ing by this standard given conduct of such an em- 
ployee, the inquiry should be, not what degree of care 
his “intelligence and understanding” would heve en- 
abled him to exercise under the existing circum- 
stances, but what amount of care might, under such 
circumstances, be reasonably expected of an ordina- 
rily prudent person who had attained his majority.— 
GEORGIA COTTON-OIL CO. V. JACKSON, Ga., 37S. E. 
Rep. 878. 

57. NOTARIES PUBLIC — Acknowledgment — Neg: 
ligence. — Under Pol. Code, § 801, providing that a 
notary public and the sureties on his bond are liable 
to a party injured for all damages sustained by the 
misconduct or neglect of the notary, a notary does 
not act judicially in taking an acknowledgment, and 
is liable for negligence.- JoosT v. CRAIG, Cal., 68 Pac. 
Rep. 840. 
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58. PARTITION—Life Estate With Power of Aliena- 
tion.—Testator devised a life estate to nis widow, and 
“the remainder that may be left after the death” of 
his wife in equal remaindersto his children. At tes- 
tator'’s death the children were young, ranging from 

, twotoeleven years of age, and unable to care for 
themselves. After the testator’s death his widow sold 
some of the land to various purchasers, the proceeds 
of which were used for her support and maintenance. 
One ofthe four heirs had mortgaged his undivided 
interest inthe property before the sale of the lots. 
Held, in partition between the heirs, that under the 
will the widow took a life estate, with power of alien. 
ation for her pecessities, and hence the mortgage licen 
did not attach to the land sold by her.— BRYAN V. 
BRYAN, N. J., 48 Atl. Rep. 841. 

59. PARTNERSHIP — Business Outside General Scope. 
—In the absence of affirmative proof, it cannot be as- 
sumed that mining or dealing in mines is within the 
scope of the business of a non-trading partnership, 
engaged primarily in the business of running stages, 
carrying United States mails, and transporting ex- 
press matter and passengers.—GUTHIEL Vv. GILMER, 
Utah, 63 Pac. Rep. 817. 


60. PUBLIC MINERAL LAND—Location.—Two adjoining 
mining claims were each marked at the corners by 
four stakes about a foot and.a balf long, flattened on 
two sides, and driven into the ground about four 
inches, two stakes being at the ends of the dividing 
line common to both claims; some stakes being in the 
brush, and others inthe open ground. Inthe middle 
of the dividing line was a tree blazed on both sides,on 
one of which the notices of location were posted, de- 
scribing the claims by courses and distances, running 
from the tree toa stake, and from stake to stake to 
point of beginning. The ledge on each claim bad 
been sufficiently developed to show its existence and 
direction. Held,that the location sufficiently com- 
plied with Rev. St. U. 8. tit. 32, ch. 6, § 2324, requiring 
that a location must be distinctly marked on the 
ground, so that its boundaries can be readily traced. 
—EATON V. NORRIS, Cal., 63 Pac. Rep. 856. 


61. RAILROAD COMPANY — Injuries at Crossings — 
Proximate Cause.—It cannot be said, as matter of law, 
that failvreto blow a whistle or sound a bell is not 
the proximate cause of fright, and consequent in- 
juries, received by a person approachirg a railroad 
crossing, since such failure is calculated to lead per. 
sons into positions of danger at crossi:r gs, which 
otherwise they would have avoided, fright beinga 
natural incidentto such situations.—S8T. Louis 8. W. 
Ry. Co. OF TEXAS V. MITCHELL, Tex., 60 8. W. Rep. 
891. 

62. RAILROAD COMPANY — Injuries to Trespasser.— 
The fact that a railroad company which operated a 
spur track a mile in length to a mine tolerated the 
use of the track as a footpath by the mine employees 
in going to and from work, without any expressed or 
implied invitation to so use it, did not entitle such 
employees tothe rights of licensees.—EGaNn Vv. MonN- 
TANA CENT. Ry. Co., Mont., 63 Pac. Rep. 831. 


63. RAILROAD COMPANY — Reorganization — Liability 
for Claims Against Old Company.—The bolder of an 
unliquidated claim sgainst a railroad company will 
be held barred by laches from the right to chargea 
reorganized company succeeding to the property 
with liability thereon, on the ground that it issued 
bonds and stocks to stockholders of the old company, 
where, with ample opportunity, he neglected to 
assert such claim against the new company until 
after the transaction had been completed and the 
bonds and stock delivered.—WENGER V. CHICAGO & 
E. R. Co., U. 8. CO. C., N. D. (Ill.), 105 Fed. Rep. 796. 


64. REMOVAL OF CAaUSES—Alienage of Plaintiff—Sub- 
sequent Naturalization.—Under Act 1887, as amended 
by Act 1888, 25 Stat. 434, §§ 1, 2, providing that actions 
brought in the State courts, involving more than 
$2,000, between citizens of a State and aliens, may be 





removed into the United States Circuit Court, a case 
so removed on account of the alienage of plaintiff will 
not be remanded to the State court because the plaint- 
iff has subsequently become a naturalized citizen of 
the United States.— HARACOVIC Vv. STANDARD OIL Co.,, 
U.S.C. C.,N. D. (Ill.), 105 Fed. Rep. 785. 


65. REPLEVIN—Conditional Sales— Standing Timber. 
—Where a contract for the sale of standing timber 
provided that title should not pass tothe buyer until 
paid for, the seller retains the entire title to the tim- 
ber until after payment of price, and is entitled to 
maintain replevin therefor against the buyer.—MIs- 
SISSIPPI RIVER LOGGING Co. V. MILLER, Wis., 85 N. W. 
Rep. 193. 


66. TAXATION—Assessment- Overvaluation.—Where 
a tax is asseseed on property at a valuation wnich the 
owner deems too high, and he files objections with 
the board of review, which disregards such objections 
until after the time it could have been compelled to 
act by mandamus, and then refuses to consider them, 
injunction will not lie to restrain the collection of 
taxes levied according to such assessment, since an 
action of the board should have been compelled by 
mandamus.—OOxE Bros. & CO. v. SALOMON, II].,59 N. 
E. Rep. 422. 


67. TaXaTION—Asseesment—Validity.—Laws Fla. cb. 
4115, §§ 21, 28, require the owner of rea) property or his 
agent toreturn the same for taxation,and the property 
to be assessed against the owner,or tothe unknown 
owner if no return is made and the owner is unknown. 
Rev. St. Fla. § 1982, provides that a mortgage creates 
a specific lien on real estate, and does not convey the 
legaltitle. The mortgagee of real estate, who was 
not in possession, made a return to the assessor show- 
ing that it wasthe mortgagee of the lands, and they 
were appraised to it. Held,that the purchaser at a 
tax sale thereunder acquired no title to the property 
as against a foreclosure purchaser, since the assess- 
ment was invalid.—FLANAGAN v. DunnNE, U.8.C.C. 
of App., Fifth Circuit, 105 Fed. Rep. 828. 


68. TAXATION — Intangible Property of Railroad— 
Situs.—The county in which is located the principal 
office of a railway which owned a road extending 
through other counties cannot collect a tax on the en- 
tire intangible property of the road witbin the State, 
consisting of franchises, good will, etc., asthe situs of 
such property is distributed wherever its tangible 
property is located and its work done.—STATE V. 
AusTIN & N. W. R. Co.. Tex , 60S. W. Rep. 886. 


69. VENDOR’S LIEN— Foreclosure and Sale.—Where 
the transfer of a second vendor’s lien was not re- 
corded and on foreclosure of the first lien the owner 
of the subsequent lien was not made a party, and 
thereafter brought suit to redeem the purchaser, the 
latter to defeat redemption, is not required to prove 
that he had no notice of plaintiff'sclaim; but the lat- 
ter, ta prevail, must show that the purchaser had no- 
tice of plaintiff’s right of redemption, or knew such 
facts as would put him on inquiry.—ROGERs v. Hous- 
TON, Tex., 60S. W. Rep. 869. 


70. WILL—Devise to Daughters ‘‘and their Heirs.’"’"— 
Under a will directing the executor to deposit in bank 
for testator’s daughters the money bequeathed to 
them until such time as they shall marry or arrive at 
the age of 21 years, ‘‘when he will invest money in 
land, securing same to them and their beirs,” the 
daughters took a fee-simple estate in the entire lund 
in which the money was invested, and not merely a 
life estate or a joint interest with their children.— 
HABLOwW Vv. SCOBEER’S ADMB., Ky., 608. W. Rep. 861. 


71. WitNEssES—Pbhysician and Patient—Privileged 
Communications.—A conversation between a physi- 
cian and patient in the presence of a third person, is 
not privileged as a confidential communication, 
within Burns’ Rev. St. 1894, § 505, and third persons 
may testify to what they heard.— Masons’ UNION LIFE 
Ins. ASSN, V, BROCKMAN, Ind., 59N. E. Rep. 401. 





